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Foreword

The following studies were elaborated by the ILO's Migration for Employment Programme at the
request of the Spanish Ministry of Social Affairs. They were originaly presented at the
Universidad Internacional Menéndez y Pelayo, Santander, July 1995, on the occasion of the
Seminar on "Immigration, employment and socia integration”, which was co-directed by the
Ministry of Social Affairsand the ILO. The papers themselves were dightly revised in the light
of the discussions there.

The underlying theme of the three papersis the integration of migrant workers into the society of
the country inwhich they have settled. The focus is on integration in the labour market, which is
at the core of the ILO's concern with integration questions. The common thread of the studiesis
whether the policiesin force effectively contribute to the realization of the goal of integration in
the [abour market.

Equality of opportunity and treatment are of prime importance for migrants integration in the
societies of receiving countries. Integration policies have little chance of successif people are
unableto obtainemployment or to be promoted to positions corresponding to their abilities. It has
been amply demonstrated that migrants face numerous problems on the labour market and arein
many ways at adisadvantage compared with members of the host society. Some of these problems
are connected with obj ective handicaps suchasinadequate educationand training, non-recognition
of qualifications gained abroad or inadequate command of theimmigration country'slanguage. But,
in addition, migrants experience discrimination on grounds of their nationality, colour, race or
ethnic origin.

Discriminationoccurswhenmigrantsare accorded inferior treatment relative to nationals, inspite
of comparable education, qualifications and/or experience. Itiscommoninsuchfieldsasaccess
to jobs and training opportunities, work allocation and promotion within enterprises, terms and
conditions of employment. This discrimination not only impedes migrants' integration into the
immigration countries labour market and thus into society asawhole, it also results ineconomic
loss because labour's potential is not being fully used. To combat this discrimination istherefore
akey issue for countries where significant migrant populations exist.

My first paper finds that, in western and northern Europe, the incipient integration process that
occured during the 1960s was reversed: the opposite occured in the 1980s - disintegration - and
this despite an impressive array of measures that governments took to foster the integration of
migrants in the labour market in the form of active labour market policies. Their impact was
limited. Not only were very few measures explicitly or exclusively aimed at migrants, but the
participationof foreignersin general measureswas disproportionately low and their drop-out rate
disproportionately high.

Roger Zegers de Beijl's contribution focuses on legidation that has the purpose of preventing or
redressing discrimination against migrant workers who seek jobs or who are employed. He
examines mainly western European countries and Canada's array of legidative and institutional
measures, to see what effects they havein practice. His concluding section sets out the elements



that, according to the experiences examined, would seemto be necessary to ensure effective anti-
discrimination legislation in law and in practice.

My second paper typifiesin figurative form the foreign labour intake patterns of the United States
since 1820 and of Europesince 1960. A changein patternsfrom apyramidal to a"bottom-end top-
end dichotomy" expressedinskillsisclearlyvisible. That "top-end bottom-end dichotomy" isthen
assessed astoitssustainability interms of societies underlying goal of integration. Itisfound that
Europe's bottom-end intake of foreign labour leads to an ethnic colouring of the workforce at the
bottomend of the labour marketwhere non-OECD labour is concentrated. In the present historical
circumstances of growing inequalities and exclusion, Europe'sintegration policies of non-OECD
labour are deemed not to be sustainable.

W. R. Bohning
Chief
Migration for Employment Branch



A. LABOUR MARKET INTEGRATION IN WESTERN AND
NORTHERN EUROPE: WHICH WAY ARE WE HEADING?

by

W.R. Béhning



1. Introduction

Integration is a catch-all phrase that gains from being given clear contours at the outset and
specification in relation to labour market issues. Integrationis, firstly, a process. This process
involvestwo actors: the individual who sets out to be integrated and the soci ety attempting to help
the achievement of that goal (becauseitisinitsinterestto do so). Integrationis, secondly, the end
result, whichisastate, usually denoted as "successful” but it can be otherwise and, like all social
processes, it is potentially reversible. Integration as a state of affairsis akin to a Situation that
never quite comesto aclose. It ismore of arange or shifting target than a unique change-over
point measurable with identical yardsticks for all individualsinvolved. In relation to migrants,
integration denotes actual enjoyment by foreigners of opportunities in law and practice that are
comparableto those of nationalswith similar characteristics in terms of age, sex, education, etc.,
i.e. their successful participation with the same outcomesin the life of the society of which both

groups form part.

My notion of integrationwould includeadimensionof cultural autonomy. If integration isanything
other than assimilation, it has to allow for dissimilar cultural perceptions and practices of the
family, society, etc.! But the cultural dimension impactslittle on the labour market in direct terms
(time off for prayers or meals without pork at the workplace, for instance). It impactsindirectly
by triggering off discriminatory behaviour towards migrants.

Leaving aside the cultural dimension, | would encapsulate the preceding notion of integration in
the labour market in the following short formula: comparable groups of workers should enjoy
compar able opportunitiesand outcomesin ter ms of employment, remuner ation, SOci 0-economic
status and other |abour-market relevant characteristics.

Integrationis, therefore, not aquestion of how anindividual or a group advances. Itisamatter of
comparison over time between two or more groups and a question of whether relevant
characteristics become more or less similar.

Placing the focus not only on starting points (equal opportunities) but also on end points (equal
outcomes) permits one to define the opposite of integration - disintegration. That occurswhen an
integration process gets reversed or when arelatively advanced state of integration regressesin
the course of time as characteristics become dissimilar.

Thispaper will explore selected aspects of integrationinrespect of westernand northern Europe's
traditional migrant-receiving countries, what governments have done about it, and what the
outcomes of measures are whose purpose it was to foster integration.

Education, housing or political participation are part of the broader dimension of integrationinto
society. Low educationa attainment, housing in anareawith few employment opportunities or a
high density of disadvantaged groups living there, hinders successful integration in the labour
market. But these are subjects beyond the scope of this paper.

1 See my foreword to Werner (1994). On the underlying roots of different conceptions of (dis-)integration - the French palitical
culture'sconcept of solidarity, the Anglo-Americanconcept of individualiberalismand the EuropeanL eft's perceptions of hierarchical
power relation - see Silver (1994).



2. Isintegration relevant to
temporary migration ?

Integration, like assimilation, involves a certain length of time and is a priori inapplicable to
certaintypesof contemporary labour migrants. Broadly speaking, integrationisnot relevant where
non-nationals are admitted for the purpose of training; as professionals, traders or other highly
qualified persons moving for business purposes inside or outside multinational enterprises; as
project-tied workers'; as specified-employment workers?; or as seasonal workers. Thesearetypes
of migrants whose authorized period of stay is envisaged by the host country to be brief and
impermanent; and so are the migrants intentions, with afew exceptions.

In the last 50 years or so, no western or northern European country has pursued a policy of
admitting non-nationals for the purpose of settlement (if one disregards admissions on grounds of
ethnic privilege, such as Aussiedler in Germany and Pontics in Greece, etc.) Foreign workers
were granted leave to enter when there were vacancies that could not be filled by nationals. As
a rule, the vacancies were in blue-collar employment, mainly in unskilled or semi-skilled
workplaces into which foreigners could beinserted easily. Theinitial admission was limited in
time and subject to renewal, if desired. Thisso-called "guest-worker" systemwas spelt out most
clearly in Austria, Germany and Switzerland. France and, particularly, the French-speaking part
of Belgium pursued a somewhat ambiguous policy at times that vacillated between temporary
insertion and permanent settlement. The point is that, while permanent admission may well call
for an integration policy from the start, the admission of foreign workers designed to fill local
labour market gaps does not rai se the question of integration because the migrants are only meant
to be present temporarily. Inthe case of western and northern Europe, many of them actually never
set out with the intention of staying abroad permanently.?

For decades, integration was, explicably, not an issue in western or northern Europe. While
policy-makers and individua migrants throughout the 1950s and 1960s believed that their
employment was atemporary phenomenon, migrant workerswereinanempirical sensereasonably
well integrated in the labour market. They were disproportionately active and worked above-
average hours. They generally received the wages due under collective agreementsto new labour
market entrants. Governments also progressively opened up the whole range of labour market
policies (employment services, training, counselling, etc.) to them, and they progressively
incorporated foreignersinto their social security systems.* Migrant workers were very heavily
concentrated in the so-called secondary |abour market, chiefly inunskilled or semi-skilled work.
That was an empirical rather than a policy inspired regularity; and there were also numerous
nationals in the secondary labour market, indeed they constituted the bulk of that workforce. Put

1 Asdefined in Article 2 (2) (f) of the International Convention on the Protection of the Rights of All Migrant Workers
and Members of their Family (UN document A/RES/45/158 of 25 February 1991).

2 |bid., Article 2 (2) (9).
3 For arange of historica data relating to Germany, see Bohning (1972a).

4 Thisincorporation owed ittle to the inspiration of special integration policiesbut much to western and northern Europe's self-
definition of societal obligations and entitlements.
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differently, up to the beginning of the 1970s Europe's migrant workers were undergoing a
successful process of spontaneous integration, albeit only in the secondary labour market.*

There had been analytical and empirical indications since before the 1973 oil price shock that
migrants had for all practical purposes begun to settle (see for example Bohning, 1972b). Policy-
makerswere confronted with the integration question when they had to cope with quasi settlement
after they had closed the borders to further primary labour immigration. Once the intended
temporary migration took on permanent settlement features, they found themselves in terra
incognita as far as the analysis of the causes, characteristics, ramifications as well as of
appropriate solutions were concerned.

Integration into the labour market becomes relevant to temporary labour migration in a profound
sense whenthe temporariness givesway to alasting stay. At that point of time, governments have
tofoster integration by appropriate means and to prevent disintegrationfromoccurring. Otherwise
their societies accumulate inequalities and conflicts.

Under permanent immigration regimes, integration becomes an issue when cultural diversity
assumes significant proportions (as has been the case in Australia and Canada)? or when the
personal or cultural traits of immigrants raise doubts asto their suitability in performing well in
today's labour markets (as leading immigration researchers allege to be the case in the United
States of America).?

3. Labour market disintegration exemplified

L abour-market-based admission policies have been beneficial to western and northern European
economies. Foreignerscontributed disproportionately to privateand public revenue. Most of them
were personally much better off in economic terms than prior to emigration from their home
countries.

Inthe 1970sthe macro-economic parameters changed due to threefactorsthat caused disintegration
for workers generally and for migrants particularly. Thefirst of these were the oil price rises of
1973/74 and 1979/80; the second was the " skill-biased" nature of recent technol ogical change; and
the third was the deepening involvement of Japan, Singaporeand Hong Kong, later of the Republic

1| digtinguish, in enterprise terms, the primary from the secondary and the informal labour market. In an enterprise's primary
labour market one finds steady jobs with good promotion possibilities, high remuneration except at entry points, many fringe benefits
and a below average danger of unemployment. The enterprise's secondary labour market is characterized by less stable, more
precarious or marginal jobs, limited promotion possibilities, low remuneration, fewer fringe benefits and anabove average exposure
to unemployment. In enterprises informal labour markets one aspect or other of the employers or workers economic activities
contravenethe legidationinforce. For example, employersmay not transfer socia security deductionsto therelevant socia security
body. Informality thusisnot related to the regularity or otherwise of the migrants authorization to enter or stay inthe country. That
is immaterial. What matters is that the migrants employment statusis not in conformity with the labour or social laws either as
regards authorizations to which the workers may be subject or as regards the conditions under which the employers provide them
with work.

2 Both of which opted for a policy of multi-culturalism, see Hawkins (1989).

3 Led by George Borjas, whose latest comprehensive article on this debate has just appeared in the Journal of Economic
Literature (1994).
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of Korea and Taiwan (China) and lately of Chinainto the world economy ("globalization™)?.

The resulting intensified structural adjustment processes in western and northern Europe's
economies caused some measure of general labour market disintegration and a considerable
measureof disintegrationasfar asnon-nationalsare concerned. Thismanifested itself,inter alia,
in the growth of theinformal labour market, i.e. of irregular economic activities. Previously of
marginal, even negligible importance, it grew strongly relative to primary and secondary |abour
market employment. Migrants, aswill be seen later, dropped into it in great numbers.

Migrants absorbed alarge portion of the disintegration through returnto their home countries. The
migrants who stayed on were increasingly afflicted by unemployment, low incomes and other
problems that will now be exemplified. The policies that were put into effect to deal with these
new problemsin the 1980s will be looked at in the later section 4.

3.1. Unemployment

Open unemployment is the most visible form of labour market disintegration. Table 1 compares
outcomes for nationals and foreigners in terms of average unemployment rates for nationals and
average ratesfor non-nationalsfor four representative countries. It also comparesyoung workers
of both groups, which is an attempt to train the light on secondary migrants.

As this table documents, migrants of both the first and the second generation persistently score
worse than nationals, often two or three times as badly, in terms of average unemployment rates.
Among the contributing factors are their over-representation in the more vulnerable unskilled
occupations, especially in manufacturing, as well as the host societies knowing or unknowing
discrimination against non-nationals. But whatever the reasons, the facts are clear: disintegration
existed in the formof unemployment at the beginning of the 1980s, and the gap betweenforeigners
and nationals tended to widen.

3.2. Lowincomelevels

Although unemployment can partly be compensated for through social security benefits, it is one
of thefactorsthat depressesforeigners average incomes. Othersaretheir engagement inlow-wage
jobsand the constraints they encounter in moving to high-paying workplaces. Whatever the cause,
if migrants incomes are not similar to those of groupsof national swithwhomthey can legitimately
be compared, disintegration exists. And if the income gap widens in the course of time,
disintegration wor sens.

The data base to eval uate these phenomenaisthin. To stay withinthe boundsof comparability, we
will have to make do with representative surveys carried out in the former

! The 1995 ILO World Employment report suggests that "it is new technology that is the basic cause of the problems faced
by unskilled workers in industrialized countries" but that it is not, however, unreasonable to conclude that trade with the South has
beenat least partly responsible for the loss of unskilled jobs and the widening wage differentials in the North" (ILO 1995, pp.52 and
53).



Table 1.

Unemployment rates for nationals and foreigners by age in France, Germany,

the Netherlands and Sweden 1983-1991

France Fed. Rep. of Germany* Netherlands Sweden

Nationals Foreigners Nationals Foreigners Nationals Foreigners Nationals Foreigners

Total <25 Total <25 Total <25 Total <25 Total <25 Total <25 Total <25 Total <25
1983 7.4 19.1 14.5 30.0 6.0 10.1 11.3 18.2 11.3 20.5 23.7 33.7 - - - -
1984 9.0 23.8 16.6 343 6.3 9.8 11.3 17.1 - - - - - - - -
1985 9.6 24.8 18.5 39.1 6.4 9.3 12.0 17.4 9.9 16.9 25.6 33.7 - - - -
1986 9.7 23.2 18.6 36.8 6.1 7.3 12.0 14.8 - - - - - - - -
1987 10.2 22.8 19.0 34.0 6.3 6.9 125 154 9.4 16.4 235 325 18 4.0 4.4 8.1
1988 9.6 21.7 18.5 30.0 5.9 6.4 10.9 12.7 8.8 13.7 24.9 27.3 15 3.2 3.8 6.0
1989 9.0 19.0 17.8 27.9 54 5.2 9.3 9.9 8.1 12.5 25.8 32.7 12 2.8 34 5.2
1990 8.8 19.2 17.0 29.0 4.5 4.3 8.6 7.0 7.1 10.5 23.9 28.1 14 3.2 4.0 7.3
1991 8.7 19.4 16.7 258 37 3.2 8.0 7.1 6.6 10.4 24.0 317 24 5.7 6.6 11.5
1992 9.7 21.2 18.8 28.8 3.6 3.4 8.9 10.1 51 1.7 16.4 16.3 4.3 104 12.8 17.8
1993 10.8 25.2 20.6 323 4.9 4.8 12.7 14.1 5.7 9.8 19.6 25.0 7.8 18.0 20.8 27.8
1994 7.6 16.2 21.0 30.6

1

Figures refer to the old "Lander" only, i. e. excluding the former German Democratic Republic.

Sources: EUROSTAT: Community labour force survey (for France, Germany and the Netherlands); for Sweden: Labour force sample survey, annual averages, Central Statistical Office; and own calculations.

EUROSTAT's methodology was modified slightly after 1991, which affected the rates for the Netherlands more than for other EU countries.
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Federal Republic of Germany. Time-series datafor five years are summarized here for the two
end-years, 1984 and 1989. They provide information on about 3,000 representative Greeks,
Italians, Spaniards, Turks and what were thenstill Y ugosavs (the so-called Sozi o- Okonomisches
Panel). Thesearenot strictly longitudinal datain that they do not follow the sameindividualsover
a period of year. But they approximate longitudinal information because they originate from
representative samples of various groups at different points of time.

Table 2 throwslight on per capita household incomes. Inthistable, too, the outcome comparison
relates average German to average foreign households.

Incontrast to raw data on wages or salaries, household incomesinclude social transfer payments
and net out tax and social security deductions, i.e. they define disposabl e income and the scope for
consumption. To adjust for the many ol d-age pensionersamong the German popul ation, thefigures
are restricted to economically active persons. To calculate per capita household incomes,
differential weights were used for adults, younger and older children to take account of (i) the
higher number of children in foreigners households, (ii) the fact that a small child has lower
consumption needs than an adult, and (iii) economies of scale for rent, heating, etc. (For details
of the weighting, see Seifert, 1994, pp. 39-40).1 It is worth adding that the overall labour force
participation rates of Germans and foreigners became moresimilar in the course of the 1980s than
they had been in the 1960s; therefore, the comparison is not invalidated by this factor.?

What does table 2 tell us? Table 2 starkly reveals that foreign households receive considerably
less income than German households. If the incomes are weighted by the differential composition
of householdsto arrive at ayardstick that enables the most valid comparison to be made, called
"equivaent income" inthat table, the difference to German incomes becomes marked, 31 per cent
for all non-nationals and 50 per cent for Turks. Worse, the rate of growth of non-nationals
household incomesfrom 1984 to 1989 was only half the Germans rate of growth. In other words,
the disintegrationthat already existed in the first half of the 1980s had worsened at the end of the
decade. This happened during a period of considerable economic growth and despite arange of
integration measures that were in force by then. Incidentaly, the five-year comparison is most
unlikely to be invalidated by changes in the age composition or educational attainments. The
period is ssmply too short for differences to make themselves felt significantly.

Although data are not available to the author, the migrants in Europe's other traditional receiving
countries must be expected to have fared similarly to those in Germany, given the Europe-wide
changes in macro-economic parameters referred to earlier.

One can take the sophistication of the comparison of equivalent incomes further by constructing
quintiles of income distribution. In the case of Germans, the five quintiles are

* The per capitaincomes are not calculated through the division of total incomes by household size. Instead, each household's
average is computed and the total is calculated for each group shown in table 2.

2 The economic activity rates in 1980 came to 44 per cent for Germans (men 62 per cent, women 39 per cent) and to 51 per
cent for foreigners (men 69 per cent and women 31 per cent). Ten years later they stood at 49 per cent for Germans (men 59 per
cent and women 42 per cent) and at 50 per cent for foreigners (men 66 per cent, women 34 per cent).



Table 2. Household incomes of Germans and foreigners, in DM.
Germans Foreigners
Total % All % Turks %
growth growth growth

1984 1989 84/89 1984 1989 84/89 1984 1989 84/89

Household size

2.8 25 3.3 3.3 4.1 4.3
Household
income
- total 2,812 3,235 15.0 2,526 2,977 17.9 2,417 2,921 20.9
- per capita 1,170 1,489 27.3 998 1,110 11.2 738 843 14.2
Equivalent
income 1,313 1,656 26.1 1,131 1,264 11.8 970 1,097 13.1

Source: Seifert (1994), p. 41.

quite equal and close to 20 per cent. In the case of foreigners, well over 30 per cent werein the
low-income quintile but only 15 per cent inthe highest quintilein 1984. Fiveyearsl|ater thelatter
proportion had dropped to 10 per cent. The dynamics of the changesin thefive-year period point
to anincreasingimpoverisationof foreignersrelative to Germans. Whilethreeout of five Germans
who in 1984 belonged to the highest quintile still did so in 1989, the same holds true for lessthan
two out of fiveforeigners. Conversely, aimost 70 per cent of foreignerswho in 1984 belonged to
the lowest quintilestill did so in 1989, compared with less than half of the Germanswho werein
that category five years earlier (see Seifert, 1994, for details). Disintegration demonstrably
worsened.

One should emphasize that these German data comprise both nationals of the then European
Economic Community (Greeks, Italians, Spaniards) and non-EEC nationals (Turks, Yugodavs).
The statutory favoursbestowed on EEC national sby virtue of the freedom of movement provisions
may account for the dight differential between Turks and other foreigners shown in table 2 (and
which later tables could also have shown but the data were not included for lack of space).
However, putting EEC nationals on exactly the samelevel in formal terms as Germans, did not
make a very strong difference to their income levels compared with the less favourably treated
Turks or Yugodavs. Other determinants of labour market outcomes would appear to be more
important. Thisaso meansthat the greater cultural distance that one might be tempted to attribute
to Turks compared with, for example, Spaniardsrel ativeto Germans, playsarelatively minor role.
The contrast between foreigners and Germans appears to be starker than the contrasts among
different nationalities of foreigners.

3.3.  Socio-economic mobility

If successful integration can be characterized as equal opportunities and equal outcomes for
comparablegroups, mobility patterns should reveal whether integrationor disintegrationprevails.
Upward social mobility is one of the most striking manifestations of modernity and economic
development. Many primary migrants experienced some form of upward mobility upon leaving
agriculture or urbanareasintheir home countries. What isof interest hereistheir socio-economic
mobility years after entry and especially subsequent to their explicit or implicit decision to
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continue residing inthe migrant-receiving country. If the first generation's access to active labour
market schemes, buttressed by an increasing command of the local language and familiarity with
the host society and its ingtitutions, has not resulted in mobility patterns similar to those of
comparable groups of nationalsinFrance, Germany etc., thenintegration policies have not proven
successful. By the same token, if the second generation of migrants, i.e. persons who entered the
host country as children or were born there but whose nationality remained that of their parents,
do not exhibit mobility patterns similar to those of young local workers, they are affected by
disintegration as well.

L ack of dataforcesusto confine the empirical exemplificationonce moreto Germany, summarized
in table 3. This table enables one to leave behind the comparison of averages and to exaine
disaggregated groups, for example blue collar workers if one looks at skilled manua workers.
Most of the unskilled and semi-skilled foreigners will also be blue collar workers.

The time-series data suggest considerable upward mobility of unskilled or semi-skilled workers
among foreignersif one merely looks at their statusin 1984 and 1989. But improvements in status
are not what matters from the point of view of integration which, it bears repeating, is a
comparative concept that has to judge the time path of one group rel ative to the time path of another

group.

Relativeto Germans, foreignerslost ground. German national sleft semi-skilled and skilled manual
positions indrovesto occupy white-collar jobs. Foreign workers also experienced mobility but
almost exclusively within blue-collar jobs and a great deal of it was downwards. For example,
of the foreignerswho occupied skilled manual workers' postsin 1984, 65 per cent still occupied
such postsin 1989 but 27 per cent had dropped into un- or semi-skilled jobs and only 5 per cent
had moved to white-collar jobs. The figures for second generationmigrants are very similar. In
the case of German skilled manual workers, 72 per cent were still at that level in 1989, only 12
per cent had dropped into unskilled or semi-skilled posts and 13 per cent had attained white collar
positions. Therefore, while both first and second generation migrants experienced net downward
mobility, the Germanworking population'soveral | mobility was closeto zero. Germanyoungsters,
it must be pointed out, clearly enjoyed a net upward mobility. Table 3 thus suggests that, in a
period wheneconomic fortunesimproved, young Germans benefited fromdevel opmentsduring that
period but both young and older foreigners suffered downward social mobility. It is worth
repeating that the foreigners covered by the dataincludethree EEC and twonon-EEC nationalities.
Itisalso worth adding that table 3 onlyincludes persons who were economically active at the two
end years. Unemployment, which hit foreigners disproportionately, isleft out of consideration in
this table.

A gquantitative segmented labour market analysis that Wolfgang Seifert performed on the basis of
the Sozi 0-Okonomisches Panel also points to increasing disintegration. Whilethe German labour
market may be less segmented than the U.S. labour market is, and whereas the relatively limited
number of Germans in the secondary labour market has reasonable chances of upward mobility
(about half of the Germans who were activein it in 1984 had moved up
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Table 3. Socio-economic status and mobility of Germans and foreigners,
1984 to 1989 (in per cent)
Status* Mobility?
1984 1989 g(ﬂTesgml ﬁ](gilq%%] \é\gwgf self-employed
GERMAN
Wage and salary earners (89) (90)
- unskilled 5 4 85 5 11 -
- semi-skilled 12 12 64 21 12 3
- skilled manual 17 16 12 72 13 3
- white collar 43 46 5 2 89 4
- self-employed 12 12 3 2 19 76
16 to 25-year old (91) (95)
- unskilled 9 3 80 6 14 -
- semi-skilled 12 14 54 27 15 4
- skilled manual 21 24 6 76 14 3
- white collar 46 48 14 2 82 2
- self-employed 3 6 - - - -
Women (94) (95)
- unskilled 6 7 84 3 12 1
- semi-skilled 12 14 78 8 13 3
- skilled manual 3 4 16 67 15 1
- white collar 60 61 6 1 91 1
- self-employed 13 9 3 0 34 63
FOREIGN
Wage and salary earners (101) (100)
- unskilled 25 21 81 17 1 1
- semi-skilled 45 43 81 15 1 1
- skilled manual 20 23 27 65 5 3
- white collar 7 9 23 1 75 2
- self-employed 4 4 16 1 15 68
Second generation (16 to 25) (200) (101)
- unskilled 31 15 82 17 1 4
- semi-skilled 24 37 62 36 2 -
- skilled manual 25 26 28 61 7 5
- white collar 18 21 39 2 59 -
- self employed 2 2 - - - -
Women (101) (101)
- unskilled 35 33 72 27 1 -
- semi-skilled 48 44 84 15 2 -
- skilled manual 3 5 32 57 5 6
- white collar 11 15 30 2 68 -
- self-employed 4 4 - - - -
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1. The 1984 and 1989 columns defining the status do not add up to 100 per cent for the German population because self-employed farmers and civil servants
gBeamte, an occupation closed to foreigners by law) were excluded from the calculation so as to render them comparable between Germans and foreigners.

. The rows of figures under "Mobility" do not exactly represent the same population as the one shown under " Status", because only persons who were
economically active in 1984 and who continued to be active five years later were included in the calculation to ensure strict comparability. Under the
"Mobility" column, the horizontal figures add up to 100 per cent.

Source: Seifert (1994, pp. 20 and 22).
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by 1989), foreigners more frequently get stuck in it (only about one third who were activein it in
1984 had moved up) or slide downinto it frombetter positions (for details, see Seifert, 1994, pp.
47-59).

Advanced economies require mobility to flourish, individuals need it to improvetheir status. The
preceding datatestify to the existence of asubstantial degree of mobility inthe Germansociety (and
the people who enter or leave economic activity, who are not included in these data, represent
another mobility factor). Oneimpression that one gains from the tables on per capita household
incomes and mobility patternsis that the adjustment processes since the 1970s have driven a
wedge between the Ger man population, on the one hand, and all generations of foreigners, on
the other. While there are plenty of Germans in the secondary labour market and with low
incomes, a significant portion of them manages to move out of that segment and up in socio-
economicterms; arather smaller proportion dropsinto the secondary market and downtheincome
scale. By contrast, foreigners mobility exhibits a trend which, if one takes into account all four
socio-economic statusesin table 3, is marginally downwardsin overall net terms.

Table 4 captures another dimension of the broad disintegration phenomenon on the basis of job
change data. If one were to construct acumulative index using the variables shown (and others not
represented here), one would find that Germans, on average, fared about the same after changing
jobs, whereas foreigners fared worse.

3.4. Women'sinactivity

Being in the labour force is an advantage. Not being able to enter it isahandicap in our modern
societies. Western and northern Europe's erstwhile primary migrants were proportionately much
more active than nationals and most of them were men. But many of their spouseswere inactive,
especially Muslim women. A decade or so of accustomization to their host societies with
extensive labour force participation onthe part of native women, supported by the whole range of
active labour market policies, would be expected to have led to much higher labour force
participation by Muslim women than in earlier years.

Strictly comparable data are not known to the author. What table 5 below shows for four of
Europe's traditional migrant-receiving countriesisthat, inthe most relevant cohort of 25to to 49
year-old women, the percentage differ ence between national s and non-EC nationals has widened
in France by 15 points, in Germany by 15 points, in the Netherlands by 19 points, and in Sweden
by seven points between Swedes and non-Swedesin the course of eight years. Put differently, not
only was integration not successful, disintegration occurred. No doubt, there are some exogenous
factors such as family reunificationand unequal changesin age cohorts that influence the data. But
they cannot be parcelled out and, in any case, the trend is so drastic and similar in different
countries that the percentage differences can hardly have been invalidated by such interferences.
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Table 4. Extent of improvements deriving from the last change of job
in the period 1985-89 (in per cent)

Ameliorated the kind  Increased Rendered upward More job
of activity performed  remuner- mobility more security
ation likely

GERMANS

-all 60 59 45 34

- women 61 58 42 35

FOREIGNERS

-all 50 43 18 32

- women 50 40 19 23

- Turks 53 46 18 25

Source: Seifert (1994, p. 76).

3.5. Sometentative suggestions

The facts and figures put together in this section overwhel mingly point to disintegration having set
in after the macro-economic parameters changed in the 1970s, and continuing to render ever more
distinct the group characteristics of foreigners and nationals throughout the

1980s and into the 1990s. While severa of the dimensions of this disintegration could only be
exemplified with Germandata, thereislittl edoubt that Europe'sother traditional migrant-receiving
countriessharethe same features. The schematic time-path compari son on the next pagerepresents
the results of our investigation in figurative form.

Table 5. Activity rates of national and foreign women, by age groups,
1983/1991 (in per cent)

Age group Nationals Foreigners
Total EC-nationals  Non-EC
nationals

France 14-24 46/36 34/29 33/39 34/23

25-49 70/79 46/51 50/69 46/40

50-64 39/38 33/32 30/39 34/21
Germany 14-24 48/52 37/36 46/43 34/34

25-49 58/70 57/55 62/63 55/52

50-64 33/40 50/40 50/47 49/43
Netherlands 14-24 45/56 30/37 36/57 27/33

25-49 46/65 39/42 52/63 34/34

50-64 18/25 - - -
Sweden 16-24 64/65 52/56 - -

25-49 89/92 77173 - -

50-64 63/68 45/46 - -

Source: Werner (1994, table 9).




14

Scheme: Thetime path of integration experienced by non-OECD migrants and Turksin
western and northern Europe, 1950still today
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The question that springs to mind immediately is: what are the underlying reasons for this
phenomenon of structural disintegration? Three key reasons may be responsible, unilaterally or
jointly, for disintegration. Thefirst isthe assumed lesser adaptability of migrants from southern
Europe or northern Africa than of French, Germans etc. to successful economic activity in
advanced societies. That argument, difficult asitisto measureobjectively, could conceivably hold
true for a portion of the first generation. It is fundamentally flawed as regards the second
generation of migrants, particularly so in the case of the survey results shown in table 3 on
Germany where foreign youngsters who had not attended German schoolswere a priori excluded
from the calculations. The acculturation and education achieved through French, German etc.
schools should have put foreigners on a par with their peers. Even if that did not happen fully, it
would not explain why the second generation of migrants is systematically closer to the group
characteristics of the first generation than to those of comparable groups of the host society's
nationals.
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The second reasonthat may beresponsible for a part of the gap, notably between second generation
migrants and their local peers or the host country populationin general, is discriminationinaccess
to employment. Thereisagreat deal of circumstantial evidence (see Zegersde Beijl,1990; 1991),
as well as some hard evidence in the case of, for example, Germany and the Netherlands
(Goldberg, Mourinho and Kulke, 1995; Bovenkerketal ., 1995), that di scriminationis widespread
in Europe's traditional receiving countries. It could account for a significant proportion of the
disintegration suffered by migrants.

The third and final explanation are the parameter changes singled out earlier, i.e. the oil price
rises, technological developments that reduced the need for unskilled labour, and globalization.
They arrested, supported by more conservative politicians, the post Second World War trend of
growing income equality in the 1970s and reversed it in the 1980s. In turn, thisgaveriseto the
fairly recent phenomenon of the widening gap between the well-off

and the poor sections of advanced western societies. This trend of growing dichotomy, the
discrimination against foreigners and to some extent their cultural handicaps simultaneously cause
more and more foreigners to dide to the rock bottom of our societies |abour market and income
scaes, many of them ending up in the informal sector.?

4. Special Integration measures

It behoves us now to examine, not so muchthe implicit integration policies of inclusioninto social
welfare sysems and active labour market policies pursued since the 1960s, but the special
measuresthat were first conceived in the 1970s and intensively developed in the 1980s under an
explicit integration perspective.

Special measures could be distinguished according to their target populations and the direct or
indirect employment effect they may have. As regards targeting, one could aim integration
measures primarily or exclusively at needy foreigners, for example language courses.
Alternatively, one could facilitate their participation in general support measures open to all
residents, which can be expected to foster the integration of foreigners and of nationals alike.
Active labour market policies constitute the bulk of these measures. As regards substance, one
could conceive direct employment-creation measures designed to help foreigners find or keep
employment. These differ from active labour market policies because the latter serve to reduce
inefficienciesin the labour market but do not per se create employment.

The following description seeks to systematize and greatly summarize the enormous variety and
spread of explicitintegration policies pursued recently in the four traditional receiving countries
from which data have been drawn in this study.?

1| refer hereto ordinary migrants, because modern soci eties make simultaneoudy use of enormous numbers of highly quaified
businessmen, technicians, professionals, etc., who form part of the well-off section of society and whose foreign nationality poses
few problems. Integration is not an issue for this group.

2 On the basis of information provided in the ILO working paper of Werner (1994) that coversthe late 1980s and early 1990s.
France, Itdly, Spain and other Mediterranean countries employment policies were also covered in Charmes (1992), and in the ILO
synthesis report by Charmes, Dabouss and Lebon (1993).
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4.1. Languagetraining

Language courses were an ubiquitous necessity inEurope'smigrant-receiving countries. From the
beginning, many employers felt the need to teach their migrants the local language. Governments
came forwardwith financial support once the inflows fromabroad became massive and exceeded
micro needs. With the first generation of migrants, few public educationfacilitieswere involved
or needed either additional staff or special curricula. Most of theteaching was carried out by non-
governmental organizations with the financial support of the national, regional or municipal
authorities.

Sweden went furthest onthis score. After 1973 an immigrant who needed tuition had the right to
240 hoursoff fromwork and to thewages he or she would have earned in this period during normal
working hours. Teaching was normally to take place during ordinary working hours. It was
entrusted to state-approved adult educational associations, not to employers, and financed by
public grants (see Boye-Moller, 1973). In France, those of its migrants who needed tuition in
French were helped by the Fonds d'Actions Sociales pour les Travailleurs Immigrés et leur
Familles (FAS).

When foreign youngsters joined the migrant breadwinners or were born in host societies, many
governments had to take account of their language needs in kindergartens, schools and training
establishments. The needs were greatest for those who at the age of 5, 9 or 13 suddenly had to
cope with an alien environment and language. Teachers and teaching material proliferated both
in governmental and non-governmental facilities from the mid-70s onwards.

In the 1980s some of the language courses became broader by extending to cultural or social
aspects, others became more targeted on entry requirements for training or the labour market. In
the Netherlands, for instance, the Centra voor Beroepsorientatie en Beroepsoefening (CBB)
tailored its teaching to the needs of socio-culturally disadvantaged groups among the unemployed.
Ethnic minorities were foreseen to make up 50 per cent of the course participants, but this target
hasnot quite beenattained. Half of the participants drop out before the course ends; and only afew
foreigners find jobs after completing it. In Germany in 1974, the Ministry of Labour called into
existence an association to teach German to foreign workers and provided the funds for courses
ranging from literacy training for women to occupationally-orientated teaching for youngsters. In
1991, approximately 90,000 foreigners took part in these courses, nearly two thirds were Turks.

4.2. General labour market measures
and special incentive schemes

! There was, in the 1970s and 80s, an intensive discussion on whether teaching in their mother language, voluntarily taken up
or obligatorily foreseenat school, should be provided and whether it would help or hinder the second generation'sintegration into local
societies. Sweden made mother tongue teaching widely available, in the belief - born out by much of the research - that foreign
children would gain in personal assurance and self-esteem which, in turn, would ease their social integration into the local society.
Some of the German Lander opted at one time for compulsory teaching in, for example, Turkish in the expectation that this would
keepdivethe parents' return motivation and facilitate re-integration. Most Turks, however, decided to stay; and the relatively limited
number of their childrenwho hadto go through these courses are not knownto be either more or lessintegratedinto German society
than other Turkish youngsters.
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Asaready alluded to, since the 1960s Europe's traditional migrant-receiving countries gradually
opened up their active labour market policiesto foreigners, with avery few exceptions regarding
first-time entrants. When integration became an issue, measuresweretaken that went further in the
sense that some governments stipul ated targets to be reached interms of numbers of foreignersto
be included, while others provided special incentives or designed specia courses to cope with
the labour market insertion problems of the migrant population, particularly of its second
generation. Most governments simply expanded existing courses and funded the expansion.

Quantitative targeting is an unpopular approach in western and northern Europe and quite
exceptional. One example of where it was used is the Jeugdwerkgarantiewet (IWG) in the
Netherlands, which offers a combination of training and vocational practice to unemployed
youngsters, with the government assuming the costs of the minimumwage and of handling charges.
Seventy per cent of the beneficiaries are meant to be women, 12 per cent from ethnic minorities.

Qualitative targeting is more common. A Dutch example is the Bijdrageregeling Vakopleiding
Leerlingwezen (BVL) which runs subsidized vocational training and apprenticeship schemesin
favour of unemployedyoungsters. The public subsidiesincreaseif ethnic minority members enter
the schemes. Their participationislow, however, and drop-out ishigh. Similar incentive schemes
have been tried in other contexts in the Netherlands. For instance:

- if an employer hires along-term unemployed person for aregular job he is exempt for up
to four yearsfromthe obligationto pay social security contributions. A one-time subsidy of up to
DFL 6,000 ispaid. Long-term unemployment within the scope of this programme means at least
two years of unemployment. For ethnic minorities unemployment of one year is considered to be
equivalent;

- inthe case of the recruitment of an unemployed person who is difficult to place (long-term
unemployed person, partly incapacitated unemployed person) an exemption from the employer's
social security contribution of up to one year is granted, and a one-time subsidy of maximum DFL
15,000 (public sector) or DFL 22,000 (private sector) is paid. For ethnic minorities, a shorter
duration of unemployment applies, two years instead of three. In 1990, 12 per cent of the
unemployed persons covered by these two schemes were from ethnic minorities.

Sweden has also implemented incentive schemes of this kind. For instance, labour costs are
subsidized if unemployed persons are hired. The subsidies increase where the unemployed are
migrants (in1991-92 amere 2.7 per cent of the participants were migrants fromoutsidethe Nordic
region). France equally opted for this approach (the numerous French schemes are summarized
intable 6, in French to ease identification).! Germany did not and, instead, elaborated arange of
labour market insertion measures that foreigners can benefit from.

1 On France, see Charmes (1992, pp. 11-13) and Charmes, Dabouss and Lebon (1993, pp. 20 and 63-64).



Table 6. French employment promotion measures that migrant workers can benefit from by target group

Measures Target group
Since 1990 (=x) Before 1990 (=(x)) Long-term Beneficiaries of Y oungsters White-collar Women living
unemployed so_lic_iarity funds or workers on their own
minimum support
Contrats de retour al'emploi X X
Contrat de réinsertion en aternance (X)
Contrat de retour al'emploi (x)
Actions dinsertion et de formation X
Stages de réinsertion en alternance (X)
Stages modulaires (ANPE) (X)
Stages du Fonds national pour I'emploi (X)
Contrat d'adaptation X
Contrat de qudification X
Contrat d'apprentissage X
Stages dinitition ala vie professonnelle X
Crédit formation X
Contrats locaux emploi-solidarité X X X
Travaux dutilité collective (TUC) (X)
Programme d'insertion locale (X)
Activités d'intérét général )
Stages femmes isolées X

Stages du Fonds national pour I'emploi
Programme locd d'insertion des femmes

Source: Charmes (1992, French original)

)
)
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One problemwith generalized active labour market policiesis that, whereas foreignersare over-
represented among the persons objectively in need of them, they tend to be under-represented
among actua participants. In Germany, for example, foreigners make up 10 per cent of that
country's economically active persons. Y et astable 7 documents, their rate of participation was
much below that level. Furthermore, foreigners drop out rates tend to be above average. One
consolation that table 7 providesis the upward trend in participation by foreigners.

A special coursethat catered to the needs of second generation migrantsin Germany, particularly
those who had entered at an advanced age and had not gone through the whole of the obligatory
German school system, sought to bring up foreign youngsters to the level of their local peersin
terms of both language skills and familiarity with vocational training, to enable themto take up
normal apprenticeshipsand concludethemsuccessfully or simplyto pick upjobs. Several schemes
wereinoperationinthe 1980s under the generic designation of Massnahmen zur ber uflichen und
sozialen Eingliederung junger Auslander (MBSE). Up to a third of Turkish youngsters
participated in these courses that lasted 10 months or longer. Relatively few managed to gain
access to full-blown apprenticeships; relatively many benefited from these measures in terms of
finding ajob and progressing at work.*

4.3. Direct employment-creation measur es

Western and northern European governments have been rather reluctant to adopt public work or
infrastructure devel opment schemesto combat unemployment, evenduring recessions. Thedemise
of Keynesian demand management and the rise of Thatcherismis partly to blame. Furthermore,
governments are loathe to consider schemes designed to benefit foreigners primarily or
exclusively, for fear of fuelling local xenophobia and incurring electoral sanctions.

There are very few examples, therefore, that can be pointed to under this heading. One of them is
in Sweden, where the long-termunempl oyed are accorded subsidiesfor public sector employment
for up to six months. In 1991-92, 15 per cent of the beneficiaries were non-Nordic foreigners.
Franceonceoperated public-interest-work schemes(travaux d'utilité collective[ TUC]), inwhich
migrants could partake. Take-up by them waslow: in 1986 migrants accounted for lessthan 4 per
cent (mostly of Maghreb origin). Later on, the French government subsidized the employment of
certain disadvantaged groups by a flat rate bonus of FF10,000 with exoneration from social
security payments during nine months or, in exceptiona cases, 18 months or even indefinitely in
the case of long-term unemployed who are over 50 years of age. Exact figureson first and second
generation migrants take-up are unavailable, but circumstantial evidence points to their
disproportionately low involvement.

In the Netherlands in 1990 the employers and workers' organizations concluded a voluntary
covenant aimed at creating over aperiod of five years 60,000 additional jobs for migrant

1 Seethe detailed empirical analysis by Schultze (1991), which is only one of the many surveys on this and related subjects
carried out in Germany and which is also a splendid source of information on social and occupational mohility of first and second
generation Turks.
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Table 7. Number and proportion of entrants into German retraining, further training
or labour market insertion measures, 1990-1992

Men Women Total

Germans + Foreigners % Germans + Foreigners % No. of %

foreigners foreign foreigners foreign  foreigners foreign
1990 342,630 19,010 5.6 231,401 6,558 2.8 25,568 4.5
1991 350,466 21,509 6.1 250,869 8,098 3.2 29,607 49
1992 333,147 24,756 74 248,497 9,813 3.9 34,569 5.9

Source: Bundesanstalt fir Arbeit

workers. A mid-term evaluation carried out two years later revealed that the targets set had not
been reached. In many companies the migrants share in the workforce had actually decreased
(Zegers de Beijl and Berghuys, 1993, p. 73).

44. Effects

It is certain that the aforementioned language, active labour market and subsidized employment
schemes have helped the individuals who participated in them. Outside language courses,
however, the enormous funds, spread and depth of measures primarily benefited nationals rather
thanforeigners, with the exceptionof thevery few schemes- suchas the German MBSE - that were
aimed exclusively at foreigners. Werner's detailed investigation, hampered as it was by the lack
of evaluationdata, concluded that, whileforeignerswere greatly over-represented anong the needy
groups, they were "represented to a disproportionately |ow extent among the actual participants®
(1994, p. 46).

Below-par involvement was not the intention of the policy-makers who designed the measures.
Even the discriminatory behaviour that one may attribute to some of societies gate keepersin
respect of access to employment, work alocation within enterprises or termination of the
employment rel ationship can scarcely have impacted directly onthe activelabour marketor public
employment schemes, which were deliberately made available to foreigners and frequently
administered in practice by highly motivated persons or enthusiastic non-governmental
organizations that went out of their way to help foreigners. Discrimination undoubtedly played a
role afterwards, i.e. once foreigners had passed through various schemes and sought jobs from
public or private employers.

Be that as it may, western and northern Europe's active labour market and public employment
schemes have failed to produce comparable outcomes for comparable groups. In benefiting
nationals to a disproportionately large extent, they could not stem disintegration.
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5. Conclusions

Labour market disintegrationsetinfor migrants in western and northern Europeinthe 1970s. From
thenonavast array of special measureswas designed to counter this development. They benefited
either migrants primarily or both nationals and migrants smultaneoudly, in the case of migrants
under an explicit integration perspective. Taken together, these measures did not stem
disintegration. The lack of success of the language tuition, labour market and employment-
promotion measures in achieving integration was starkly reveaed by the unemployment, income
and other datain section 3. Language teaching is just about the only measure that primarily and
lastingly benefited millions of foreigners. It is a necessary but totally insufficient measure to
bring about integration.

Special activelabour market schemesand subsidized public or private employment measuresal so
benefited innumerable migrants. The outcome of the operation of these schemesand measureswas
comparatively more helpful to nationals than to migrants. That does not call them into question.
For, without such schemes and measures foreigners would have been even worse off, i.e.
disintegration would have proceeded still further.

The disintegration trend will not somehow reverse itself. It is bad enough that labour market
disintegration has occurred and continuesto devel op inwestern and northern Europe's traditional
migrant-receiving countries in respect of foreigners who themselves were carefully selected or
whose children now regularly attend host society schools, and who were engaged in those
countries formal sectors, ofteninthebiggest and most productiveenterprises. Demand-drivenand
formal-sector-oriented as the migration flows were in the 1960s and 1970s, today's flows are a
great deal more driven by push factors situated outside OECD member States (and in Turkey).
Ordinary migrant workers today move into relatively margina employment - such as domestic
service or cleaning of offices- or informal sector employment, i.e. activitiesthatemployersshield
from the full glare of the law. Informal sector activities are becoming increasingly important in
traditional receiving countries, possibly due to intensifying globaization. The problem of
integration into the labour market is, therefore, likely to get worse rather than better given the
structural changes experienced by European economies.

Resear ch is needed to determine with greater policy relevance why first and second generation
migrants do not take part to amuch greater degreein active labour market schemes and subsidized
employment, how they could be motivated to do so or whatever el se might be necessary to increase
participation.

Onthe palitical side, the determinationto pursue active labour market and employment promotion
policies must not only be kept up but strengthened. Better ways and means must be explored to
counter the factors that cause the disintegration suffered by foreigners.
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1. Introduction

It hasbeenamply demonstrated that migrants face numerous problems onthe labour market and that
they areinmany ways at adisadvantage compared with members of the host society. Some of these
problems are connected with objective, factual handicaps such as inadequate education and
training, non-recognition of qualifications gained abroad or inadequate command of the host
country's language. But, in addition, migrants experience discrimination on grounds of their
nationality, colour, religion, race or ethnic origin.

Discrimination occurs when migrants are accorded inferior trestment rel ativeto national s, in spite
of comparabl e education, qualificationsand/or experience. Research carried out under the auspices
of the ILO found that discrimination against migrant workersiswidespread and pervasive. It is
commonin suchfields as access to jobsand training opportunities, work all ocation and promotion
within enterprises, terms and conditions of employment (see Foster, Marshal and Williams, 1991,
Raskin, 1993; Torreaba, 1993; Zegers de Beijl, 1990).

The material collected on the occurrence of discrimination at the level of individual enterprises
provides concrete information on the scope of day-to-day discrimination. It was found that
discrimination at the level of the work-floor is mostly of an informal nature, in the sense that no
formal distinctionis made between migrants and national workers. Nevertheless, migrants tend to
be treated as inferior by both their national colleagues and their superiors. Job allocation
procedures often result in migrants performing - where they hold the same jobs as nationals - the
most unrewarding tasks. They end up working with the oldest machinery and materials. The
resulting problems, such as falling short of production targets and being more often affected by
industrial injuries and thus taking up more sick leave, al serve to reinforce existing prejudices
concerning the migrants work performance. Working in a hostile environment also means being
excluded from socia contacts, being the object of derogatory jokes and having to face graffiti on
lavatory walls - day in, day out. To keep their jobs, migrants have to perform better than average
under working conditions which are worse than average.

As far as access to the labour market is concerned, evidence suggests that migrants have less
chances when applying for a job than equally qualified host country workers. Notwithstanding
individual employers efforts to promote personnel policiesthat are free fromdiscrimination, the
overall pictureis not reassuring. Employers preferencefor national applicants is reasonably well
documented, as are the related practices of private employment agencies and public labour
exchanges (see Bovenkerk, Gras and Ramsoedh, 1995; Colectivo IOE, forthcoming; Goldberg,
Mourinho and Kulke, 1995). Thisdiscrimination notonly impedesthe migrants integrationinto the
immigration countries' labour market and thus into society as awhole, it al so results in economic
| osses becauselabour'spotential isnotbeing fully used (Dex, 1992). To combat thisdiscrimination
istherefore akey issuefor all countries where significant migrant populations exist.

This paper starts from the assumption that discrimination not only constitutes a violation of
migrants human rights as laid down in international treaties. Discrimination also hampers the
migrants integrationin the receiving societies, resulting in processes of social disintegrationand
excluson. It isthus not only a problem for the individual victims but it is aso a predicament for
the societies concerned. Modern-day democratic societies cannot afford to have parts of their
resident populationstructurally excluded frommainstreamsociety. Discriminationthereforeneeds
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to be fought, and not only because of considerations concerning human rights. Considerations
pertaining to the social and economic costs for the receiving society are equally valid. This paper
ams to help in the elaboration of measures designed to reduce discrimination against migrant
workers by providing an assessment of different approaches to combating unequal treatment by
legal means.

2. Anti-discrimination legislation: the inter national framework

At the level of international legislation the principle of non-discrimination, or equality of
opportunity and treatment, has been one of the founding principles of the ILO. The Treaty of
Versailles (1919), which gave rise to the ILO, provided that "the standard set by law in each
country with respect to the conditions of labour should have due regardsto the equitable economic
treatment of all workers lawfully resident therein”. The protection of the interests of migrant
workers was included among the priority aims of the organization as listed in the preamble to its
Constitution.

Thisprinciplehasbeen put into effect through anumber of Conventions and Recommendations. The
four main standards designed to protect migrant workers are the Migration for Employment
Convention (Revised), 1949 (No. 97); the Equality of Treatment (Social Security) Convention,
1962 (No. 118); the Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143);
and the Maintenance of Social Security Rights Convention, 1982 (No. 157). The key provisions
of these Conventions and their related Recommendations aim at ensuring non-discrimination or
equality of opportunity and treatment between national and non-national workers. Whereas
ConventionNo. 97 essentially imposes constrai nts oncountriesinterms of statutory discrimination
ongrounds of nationality, race, religion or sex (art. 6), Convention No. 143 (part 1) encourages
themto pursue nationa policies to promote equality of opportunity and treatment (see Béhning,
1988).

The United Nations International Convention on the Protection of the Rights of All Migrant
Workers (1990) stipulatesthat all migrant workersare entitled to treatment no lessfavourablethan
national workers in respect of conditions of work and terms of employment (art. 25).

Ethnic minorities are by definition nationals of the country in which they reside. Ethnic minority
groups include former migrant workers and their offspring who have obtained the nationality of
their country of residence. Their right to equal treatment is stipulated inthe ILO's Discrimination
(Employment and Occupation) Convention, 1958 (No. 111) which aims at combating
discrimination. In article 1.1(a) of this Convention discrimination is defined as "any distinction,
exclusion or preference made on the basis of race, colour, sex, religion, political opinion,
national extraction or social origin which has the effect of nullifying or impairing equality of
opportunity or treatment i nemployment or occupation™. National passport holdersarealso covered
by the United Nations Conventiononthe Eliminationof all Forms of Racial Discrimination(1965),
whichdefinesracial discriminationas"any distinction, exclusion, restriction or preference based
onrace, colour, descent, or national or ethnic originwhich hasthe purpose or effect of nullifying
or impairing the recognition, enjoyment or exercise, on an equa footing, of human rights and
fundamental freedoms inthe political, economic, social, cultural or any other field of public life"
(art. 1.2).
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These Conventions and other international instruments concerning non-discrimination or equality
of opportunity and treatment

! have played an important part in encouraging States to institute and/or to strengthen national
legidlation against discrimination. Although international instruments differ with respect to the
grounds of discrimination covered, i.e. whether or not they include nationality, it will be obvious
that instruments which explicitly include nationality among the grounds on which discrimination
is not permitted offer moreincentivesfor protecting therights of non-national migrant workersvis-
avis national workers without interfering in states prerogative to make a distinction between its
citizens and others.

3. Overview of national anti-discrimination legislation

As most of the migrant-receiving countriesin Europe and North Americahaveratified one or more
of the international instruments aimed at combating discrimination, their national legislation
contains as a minimum references to the principle of equality of trestment or non-discrimination,
starting with the Constitution. In this respect one should pay attention to the grounds on which
discriminationis considered to be unlawful. In addition, most of these countries have elaborated
on the principle of non-discrimination in employment either in the pena code or in civil law,
whereas others have also put in place special measuresto actively promote equal opportunities.?
Other countriesstill havefeltthe need to not only put comprehensiveanti-discriminationlegidation
and provisions to promote equal opportunities in their law books, but also to institute specific
redress mechanisms so asto allow victims of unlawful discriminationto claimtheir rights through
specialized ingtitutions. In the following sections these different approaches to legal protection
againstdiscriminationwill beexemplified by way of concrete examplesdrawn fromtheexperience
of countriesin Europe and North-America.

3.1. Legidative provisons against discrimination in the penal code or civil law:
The case of France and Ger many

Inthis section France will be presented as an example of a country which hasrelied mostly onthe
penal codeto outlaw discrimination, whereas Germany will be used to exemplify acountry relying
mainly on civil law provisions.

The French Congtitution is characterized by three elements:. the principle of equality, the refusal
to recognize minorities, and the tendency to erase the criterion of nationality in respect to the
exercise of humanrights and freedoms. Article 2 providesthat France "is an indivisible, secular,
democratic and social republic. Itassuresequality beforethe law to all citizenswithout distinction
asto race or religion”. The Congtitutional Court judged that the fundamental constitutional rights
and liberties are recognized for all who reside on the territory of the republic.® This decision, for
thefirsttime, declared the principle of equality of rightsto be applicableto foreignersand affirmed

1 Suchasfor example the International Covenant on Civil and Political Rights (1966); the European Convention on Human Rights
(1950); the European Social Charter (1961) and the European Convention on the Lega Status of Migrant Workers (1977).

2 Specid integration measures aimed at increasing migrants labour market participation are discussed by W.R. Bohning in the
previous section of this paper.

8 Constitutional Court, decision of 22 January 1990, C.C. 89.269 D.C., 22 January 1990.
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that discrimination based on nationality is unconstitutional if this discrimination does not follow
fromrequirements inthe public interest. Based on the Declaration of the Rights of Menand of the
Citizen of 1789 and the Preamble of the Constitution of 1946, it was concluded that the
constitutional principle of equality is based primarily on human rights and not on the rights of
citizens. Y e, the constitutional right notto bethe subject of discriminationappliesonly to actions -
including employment practices in the public sector - by the state (Commission of the European
Communities, 1992).

Since 1972, Francehasincluded | egislative provisionsinthe penal code that forbid discrimination
inhousing, employment and the furnishing of goodsand services. It al so prohibits racist defamation
and insults as well as incitement to racial hatred. A separate provision prohibits storage in
computer files of individual data concerning racial, ethnic or religious origins. As regards
employment, article 225 of the penal code - whichcovershboth public and private sector employers
- rendersit acriminal offensei) to discriminate inthe offering of goodsand services; ii) to hamper
the exercise of any economic activity whatsoever; iii) to refuseto hire, or to dismiss, apersonon
discriminatory grounds, and iv) to make an offer of employment subject to discriminatory
conditions on the grounds of, inter alia, national origin, membership of an ethnic group, race or
religion. Article 432-7 specifically renders discrimination by civil servants a criminal offense.
It should be noted that all legisative provisions cover only direct discrimination, i.e. actswith a
discriminatory intent (Costa-Lascoux, 1989; Rodier, 1994).

The principle of equal treatment during employment is only partially covered by the Labour Code.
Article L122-45 states "no worker can be punished or dismissed because of (inter aia) his’her
origin ... nor because he/she belongs to an ethnic group, nation or race ... or religious
convictions'. Obvioudly, thisarticleonly covers protection against sanctionsby theemployer made
on discriminatory grounds. It does not state the right to equal treatment and opportunity during
employment, nor does it cover the pre-employment or application phase.

L egally condoned di scrimination by governmenta bodiesand institutionson thebasisof nationality
concerns exclusion of accessto certain jobs and professions. For example, non-European Union
foreigners are excluded from higher level postsin public companies and the liberal professions.
Forms of discrimination relating to the all ocation of ajob or the refusal to accept ajob application
are difficult to bring to court, because of the high standards of proof required in criminal
proceedings. Moreover, since the decision whichwould be contested before a court would rarely
be founded explicitly on one of the outlawed grounds, it is very difficult for a plaintiff - the
individual victimor an association acting on his/her behalf - to bring proof of the real motivefor
the contested decision. Moreover, the fact that the penal code does not foresee any remedies such
asreinstatement or financial compensationfor thevictim, resultsinaconsiderabl edisincentivefor
victims of unlawful discriminationto bring suit (Gittner, 1994). Althoughthe National Consultative
Commission on Human Rights has reported on the high incidence of discriminatory acts by
employers, juridical precedentsinthisareaare rare and bear no relation to the actual occurrence
of such acts. In 1986, only two out of a total of 82 convictions related to racism concerned
discriminationin employment, in 1987 the proportion was two out of 63. It would thus seemthat
the fact that employment-related discrimination is outlawed predominantly in criminal law
seriously hampers the accessibility of court proceedings for victims of unlawful discrimination,
as well as organizations representing them (see Zegers de Beijl, 1990).

A different approach was taken in Germany where prohibitions of employment-related
discrimination are provided for in civil law. A blanket provision in the Constitution prohibits
discrimination based on origin, race, language, faith, religion or political belief, as well as
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preferential trestment onthese grounds (art. 3.3). Itisgenerally held that thisprovisiondoesallow
for special measures to be taken in the realm of positive action with the aimof providing special
encouragement and training to groups and/or individuals that are disadvantaged in employment
(Coussey and Hammelburg, 1994). In interpreting article 3, the Federal Constitutional Court has
held that distinctions between Germans and foreigners are allowed if the distinction is not
arbitrary, i.e. followsfromother legal provisionsthatlimitspecificrightsto Germancitizensonly.
The penal code makes it an offense to incite racial hatred and xenophobia.

Interms of discriminationinemployment, the Constitution places direct obligations only on public
employers. As regards employment inthe private sector, article 75 of the Works Constitution Act
obliges employers and Works Councils to ensure that there is no discrimination in individual
companies against employees on the grounds of, inter alia, race, creed, origin or nationality.
Article 84 of the Works Constitution A ct contains provisions dealing with the course of action that
an individual claiming to be discriminated against can follow, specially attributing a role to the
Works Council in providing assistance or mediation. Article 85 stipulates that, in the case an
employee's grievances appear to be justified, the Works Council should induce the employer to
remedy thesegrievances. Furthermore, reparationand indemnificationfor damages suffered through
an act of unlawful discrimination may be claimed under section 823 of the civil code.

It should be noted that the constitutional provisions as well as the Works Constitution Act only
cover direct, i.e. intentional discrimination. Moreover, discriminationinaccess to employmentis
not explicitly outlawed by the Works Council Act. Although no examples exist of the use of the
recourse procedure as outlined inarticle 85 by victims of racial discrimination, tradeunions claim
thatthey act onmigrants behaf, inaninformal manner, whenever problems arise. Research among
migrant workers, however, found that the mgority among themdid notfeel thattheir interestswere
adequately represented by Works Councils or trade unions. Recourse to civil remedies is
hampered by the difficulty to provediscrimination (i.e. discriminatory intent) and thefinancial risk
involved in the legal procedure. Accessto legal aid is severely limited for foreigners. In certain
cases, when the plaintiff is a foreigner, he or she may be required to deposit a certain amount of
money before the case is heard before a court (Commission of the European Communities, 1992;
Hammelburg, 1994).

The Office of the Federal Commissioner for Foreigners was instituted in 1978. Its mandate is
limited: it is to advice on governmental policies regarding foreigners lawfully residing in the
country. It has no law enforcement function whatsoever. As such, it does not qualify as a special
measure to promote equality of opportunity as discussed in the next section.

Although direct discriminationin both access to jobs and during employment is considered to be
acriminal offense in France and discrimination during employment is outlawed in Germany, the
de facto protection against employment related discrimination appears to be rather weak in both
countries. Judging by the very limited number of complaints brought forward, the utility of the legal
protection offered by legislative provisions per se seems to be very limited, irrespective of
whether this protection is based on penal or civil law provisions.

3.2. Legidative provisions and special measuresto promote
equality of opportunity: The case of Belgium
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The most clear-cut example of a country in which existing legislative provisions against
discrimination have been combined with special measures to promote migrants equality of
opportunity is provided by Belgium.

The Belgian Consgtitution providesin article 6 that everyone is equal beforethe law. It also states
explicitly that the rights and liberties afforded in Belgium are guaranteed without discrimination.
It would thus seemthat the Constitution affords protection against all types of discrimination, i.e.
on whatever ground. However, the non-discrimination provisions do not apply to distinctions
based on nationality as such: according to article 128 all foreigners enjoy the guaranteed rights
"except as provided by law".

In 1981, an Act to Suppress Racism and Xenophobia was adopted, in pursuance of Belgium's
ratification of the Convention onthe Eliminationof al Forms of Racial Discrimination. This law
makes both incitement to discrimination and discriminatory acts punishable offenses if such
behaviour isinspired by motives covering race, colour, descent, national or ethnic origin (art.
1). Discrimination onthese groundsin the offering of goods and services (art. 2) aswell asinthe
exercise of public authority (art. 4) isequally outlawed. However, discriminationin employment
was, until recently, not covered (Costa-Lascoux, 1989).

Faced with the inadequacy of the 1981 legidation, and following lengthy debates, amendmentsto
the original text wereintroducedin1994. Theseexplicitly cover all forms of racial discrimination
(operationalized as discrimination on the grounds of race, colour, descent, national or ethnic
origin, and nationality) in access to jobs and during employment. It brings actions of employers,
both in the public and in the private sector, under its jurisdiction. Subsequently, restrictions on
foreigners' access to jobs in the public sector have been eased. Trade unions or employers
organizations are allowed to assist plaintiffs or defendantsin legal proceedings. Moreover, the
amendmentsprovidefor stiffer pendties. Astheseamendmentshaveonly comeintoforcerecently,
it isnot yet possible to ascertain their efficacy (Nayer, 1994).

This is not to say that prior to 1994 there was no civil legislation whatsoever covering
discriminationin employment. The National Labour Agreement No. 38 of 1983, as agreed upon
by the National Labour Council, laid down provisions concerning the recruitment and sel ection of
workers. Article 10 declares that "the recruiting employer may not treat the applicant in a
discriminatory manner”. The comments onthisarticle defined discrimination as differentiationon
the basi sof personal factors such as age, sex, trade unionmembership, etc. Factorsrelatingtorace,
colour or ethnic origin were not included in the definition. Consequently, no cases could be
brought before the Belgian courts alleging discrimination onany of these grounds. Inspired by the
debate on the inefficacy of the 1981 legidlation, the National Labour Council agreed in1991 to an
amendment to article 10. As a result, race, colour, descent, national or ethnic origin and
nationality have beenincluded among the grounds on which private sector employers should not
discriminate against job applicants (Forbes and Mead, 1992).

In order to assist the Government in revising the 1981 legislation and to advise on integration
policies, the Royal CommissiononImmigration Policies was created in 1988. As the Commission
commissioned research, notably with respect to the occurrence of discrimination in employment,
it has been quite conducive in preparing the grounds for the subsequent enlargement of the scope
of the 1981 Act to Suppress Racism and Xenophobia.

! Entered into the Labour Code by Roya Decree of 11 July 1984.
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After five years of existence, the Royal Commission was officially replaced, through the Law of
15 February 1993, by the Centre for Equal Opportunities and for Combating Racism. The Centre's
mandate covers the promotion of equal opportunities and combating any form of distinction,
exclusion, restrictionor preference based onrace, colour, descent, origin or nationality (art. 2).
It carriesout research, formul atesrecommendations to the Government on the improvement of anti-
discriminationlegidation, formulates recommendations to public authorities, private persons and
organizations onhow to remedy existing di scriminatory practices, assi stsvictimsof discrimination
by providing themwithinformationabout their rights and, whendeemed necessary, lodgesjuridical
procedures ontheir behalf (art. 3). The Centre has played an important role in providing Belgian
society with information on the scope of the 1994 amendments to the Act to Suppress Racismand
Xenophobia. It has al so opened a Complaints Bureau, with the aimof analysing the occurrence of
discrimination in Belgian society. Preliminary findings suggest that employment related
discriminationis by far the most important type of complaint. The Centre engaged thus far only in
mediation between victims and alleged offenders, yet does not exclude that it will, in the future,
engage in legal proceedings representing individual victims,

3.3. Comprehensive legidative provisions, special measures and redress
mechanisms. The United Kingdom, Canada and the Netherlands

In this section three countrieswill be presented which not only have enacted comprehensive anti-
discriminationlegislationincluding special measuresto actively promote equality, but whichalso
have devel oped special redress mechanisms with aview to assisting victims of discriminationin
claiming their rights.

The United Kingdom? has no written Constitution®. The single legal source as to racial
discriminationisthe Race Relations Actof 1976. The Act prohibits discriminationin employment,
training and education, housing and the provision of goods, facilities, services and planning
functions; it also applies to discriminatory advertising in these areas. The Act further renders
unlawful pressure to discriminate, aiding another person to discriminate and it makes incitement
to racial hated a criminal offense. The Act forms part of the civil code, apart from the provisions
dealing with incitement to racial hatred. Individual victims can access directly civil courts and
Industrial Tribunalsin order to seek legal remedies against unlawful discrimination.

The Act definesboth direct and indirect racial discrimination. Direct discriminationarises where
apersontreats another personless favourably onracial groundsthan he/she treats, or would treet,

1 Throughout the remainder of this paper reference will be made to the concepts of contract compliance, positive action and
postive discrimination. Following Bovenkerk (1986) contract compliance is understood as referring to policies by public authorities
aimed at influencing personnel policies and practices of companies and other organizations by means of making the granting of
subddies and assignments conditional on the implemention of specific requirements with respect to promoting employment of
designated group members. Positive action refersto all measures promoting the access to, casu quo the vertical mohility in, the
labour market of designated groups. These measures include, for example, preferentia treatment in cases of equal qualifications
or in case of sufficient qualificationand reserving or targeting a certain number of available vacanciesfor designated group members
only - al without lowering the level of qudifications requiredfor any givenjob. Other measuresincludepublicly advertising vacancies,
refraining from exclusively recruiting inside any given company,
organizing targeted recruitment and promotion campaigns, and the screening and adjusting al procedures of appointment, promotion
and dismissal for discriminatory effects. Positive action isthusdistinct from positive discrimination, which comprises all measures
that explicitly include the lowering of qualification requirements for designated group members, for instance within the framework
of quotas (see also Faundez, 1994).

2 The sections on the United Kingdom and the Netherlands are, unless explicitly indicated otherwise, based on Zegers de Beijl, 1991.

3 While there are several enactments of historical importance, such as the Magna Carta, the Bill of Rights of 1688 and the Acts of the Union, Parliamentary
Supremacy is the primary congtitutional doctrine.
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someone else (s. 1.1.8). "Racial grounds' covers any of the following grounds: colour, race,
nationality, ethnic or national origin (s. 3.1). Indirect racial discrimination consists of treatment
which may be described as equal in aformal sense as between different racial groups, but which
is discriminatory in its effects on one particular group (s. 1.1.b). Section 3.1.2 defines "racial
group” by the same characteristics as used for defining "racial grounds'. The Act also definesas
unlawful discriminationthe victimization of a personwho asserted his/her rights under the Act or
helped another to do so (s. 2.1).

A number of exceptions to the non-discrimination principle are laid down in the Act as well.
Requirements of nationality, place of birth or residence related to participation in sports and
games; acts done in pursuance of existing legislation (for exampleimmigrationacts) and acts done
to safeguard national security areall exempted fromthe non-discrimination principle. Also covered
by the exemptions are provisions to meet special needs of particular racial groups in education,
training and welfare. Apart from these codified exceptions, the statutory protection against
discriminationextendsto discrimination onthe ground of nationality, i.e. unequal treatment of non-
national migrants is explicitly prohibited in al spheres of public life covered by the Act.

Section 4 specifies the prohibitions which apply to the employment context. This article prohibits
employersto discriminate directly or indirectly onany of the grounds enumerated in section 3in
the recruitment of new employees, including the terms offered. Equally prohibited is unequal
treatment of existing employeeswith respect to promotion, transfer or training or any other benefits,
facilities or services, or with respect to dismissal. TheAct listsalimited set of exceptionsto the
requirement that empl oyers must not discriminate against their employees or potential employees.
The most important exceptions relate to employment in a private household (s. 4.3) and
employment where being of a particular racial group is a genuine occupational qualification for
aparticular job (s. 5).

Employers are not permitted to engage in"reverse discrimination”, i.e. to favour a person from a
disadvantaged group in recruitment or promotion. The Act does, however, permit limited forms
of positive action so asto enable membersof disadvantaged groupsto compete onequal termswith
others. Section 38 allows employers to encourage members of a particular racial group to be
trained for a particular type of work - provided members of the group concerned are under-
represented in the type of jobs for which they will be trained. Similar exceptions apply to
providers of vocational training. These are allowed, but by no meansunder any obligation, to train
or encourage especially persons of a particular racial group for particular work - provided they
areunder-representedintheoverall compositionof persons engaged i n thetypeof work concerned
(s. 37). An additional set of exceptions allow trade unions and employers and professional
organizations to take positive action measures aimed at ensuring that membersof all racial groups
are fully represented at all levels of the organization.

Individual victims of employment-related discrimination may lodge a complaint before an
Industria Tribunal. Industrial Tribunals - thecourt of thefirstinstancefor all employment-related
conflicts - are composed of alegally qualified chairperson and two lay members recruited from
workers' and employers organi zations. Individual slodging acomplaint withan Industrial Tribunal
may get preliminary legal assistance at little or no cost under the legal aid scheme, where their
income fallsbelow certainlimits. Thelegal aid scheme, however, does not extend to the Tribunal
proceedings itself. Complainants with insufficient financial means to pay for a solicitor, should
therefore either bringtheir casethemsalvesor havetheir trade unionrepresent them. Itis clear that
this hampersthe possibility for individualsto claimtheir rightsaslaid downinthe Race Relations
Act.
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Whena Tribunal decidesin favour of a complainant it may order the employer i) to take actionto
remedy the adverse effect of the discriminatory act subject of the complaint and ii) to pay the
complainant monetary compensation. It is alleged that not many victims of employment-related
discrimination bother to lodge acomplaint beforea Tribunal. Given that the legal aid systemdoes
not extend to cases before a Tribunal, and that less than twenty per cent of the casesthat reach a
Tribunal hearing are successful, itis understandabl e that the majority of victims do not eventry to
seek redress through this avenue (see Banton, 1990).

Another route for trying to obtain redressis offered by the Commissionfor Racial Equality, CRE.
The Commissionis anindependent body set up under the Race Relations Act, whose membersare
appointed by and which is funded by the Government. Its statutory duties are:

@ to work towards the dimination of racid discrimination;

(b)  topromote equality of opportunity and good relations between persons of different racia backgrounds;

()  tokeepthe operation of the Act under review and to make recommendations for amending it, as may be appropriate, to
the secretary of State (s. 43).

The Commissionhasamajor law enforcement function. Under section 66 of the Actitisunder the
obligation to consider all applications for assistance from individuals complaining of
discrimination. If the complaint raises a question of principle or if the complainant is unable to
bring his/her case unaided, the Commission may assi st complainants in bringing their case before
a court or Industrial Tribunal, if it concerns an employment-related complaint. Furthermore, the
Commissionmay give advice and refer complainants to specialized lawyers. In alimited number
of cases, which comprise persistent discrimination, discriminatory practices and advertisements,
instructions and pressure to discriminate (s. 29-31; 63), the Commission is empowered to start
legal proceedings under its own name.

Of all applications for assistance received by the Commission, complaints about employment-
related discrimination are by far the most important. Complainants assisted by the Commission
stand a higher chance of obtaining redress before an Industria Tribunal than complainants which
are not assisted by the Commission. In either case, the most important problem is to provide
irrefutableevidence of discriminationby theemployer concerned. If the Tribunal canbe convinced
that adiscriminatory act was likely to have been committed, it may shift the burden of proof onto
the employer. He or she is then required to provide an explanation displacing the inference of
unlawful discrimination.

The Commissionmay al so launch investigations into organizations whereit hasreasonto believe
that racial discrimination may be occurring. Under this procedure the Commission has wide-
ranging powers to call witnesses and to require employers to produce documents so as to
investigate the occurrence of unlawful discrimination. It istherefore in afavourable position to
negotiate a change of certain practices which it considers to be discriminatory. Where such a
settlement fail s, the Commission may serve a non-discriminationnotice requiring the organization
to take prescribed steps to end the discrimination. Eventually, it may seek a Tribuna order
compelling the organization to comply with its recommendations. Given the fact that the majority
of non-discrimination notices which have been served have been contested successfully, mainly
onprocedural grounds, before the courts, the Commission has become very reluctant to serve non-
discrimination notices.

Under section 47 of the Act the Commissionis empowered to issue codesof practicein, inter alia,
the field of employment. The Commission's Code of Practice for the Elimination of Racial
Discrimination and the Promotion of Equal Opportunity in Employment aims at giving practical
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guidanceinimplementing statutory provisions. It providesrecommendationson policieswhich can
beimplemented to help eliminate racial discrimination on the workfloor. Employersare advised,

among other things, to examine existing procedures and criteriarelating to personnel management
and to change them where they are found to be actually or potentially discriminating. Also,

employers are enjoined to monitor the ethnic composition of their workforce and job applicants
inorder to ascertainthe effects of the equal opportunity policiesthey might put in place. The Code
does not extend to law and its provisions thus do not have the status of statutory obligations. A

nation-wide survey into the effectiveness of the Code found that inthe mid 1980s only a minority

of all employerswerefullyimplementing therecommendations containedinit. The proportionwas
significantly higher among large employers, public sector employers and employers with a
substantial ethnic minority workforce.

In the policy field, section 71 of the Race Relations Act enables local authorities to ensure that
companies to which contracts are awarded for the supply of goods or services pursue equal
opportunity policies. In other words, the Act does not require, but makes it possible, for local
authoritiesto pursue a policy of contract compliance. Although there is no statutory obligationfor
the national government to do the same, there is a standard clause in al government contracts
requiring contractors to conform to the employment-related provisions of the Act. However, no
attempts have been made to monitor individual contractors compliance with this clause.

On a number of occasions the Commission has proposed amendments to the Race Relations Act
with aview to enhancing its efficacy. Among others, it has proposed that the legal aid system be
extended to applicants before Industrial Tribunals. In the Commission's view, legal proceedings
should not only be made more accessibl e, the remedies available should be strengthened as well.
At present, a Tribuna can order an employer to re-engage an employee only when he or she has
been dismissed unfairly. The Commission would like to see an extension of this power to cover
all employeeswho haveleft their job as a consequence of proven discrimination or who were not
appointed or promoted because of it. Also, it has been proposed to shift the burden of proof more
definitely to the person or organization against whomdiscriminationis alleged. The Commission
has asked that the ceiling on monetary compensations awarded by Tribunals and courts be raised.
Also, it has recommended to review the cumbersome procedures for investigations into
discriminatory practices of organizations and, findlly, itis of the opinionthat it should be giventhe
right to join in proceedings whenever people other than the individual complainant might be
affected by the aleged discrimination.

Thisdiluted versionof the type of collective litigation knownin the United States as" classaction”
(see Rutherglen, 1993) would be a promising extension of the legal remediesavailableto victims
of discrimination. Discrimination, rooted asitisinfearsand prejudices, will rarely be anisolated
act by asingleindividual. When peopl e, organizations or ingtitutions discriminate, they will do so
on more than one occasion. Unfortunately, neither this, nor most of the other proposals - in 1994
the then existing ceiling on monetary compensation of UKE 12,000,- was lifted - brought forward
by the Commission for Racial Equality have been adopted by the Government so far. Therefore,
one has to conclude that muchremains to be done in order to put the extensively codified norm of
non-discrimination into practice.

In Canada?, the Charter of Rights and Freedoms is part of the Constitution Act 1982. It contains
ageneral equality of rights provision which proclaims that everyoneis equal before the law and

1 The section on Canada is based on Raskin, 1993, and Ventura, 1995.
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has a right to equal protection and equal benefit of the law "without discrimination and, in
particular, without discrimination based onrace, national or ethnicorigin, colour, religion, sex,
age or mental or physical disability”(s. 15.1). Section 15.2 explicitly allowsfor positive action
and reverse discrimination by stating that section 15.1 does not preclude "any law, program or
activity that has as its object the amelioration of conditions of disadvantaged individuals or
groups including those that are disadvantaged because of race, national or ethnic origin,
colour, religion, sex, age or mental or physical disability". Furthermore, the Charter contains a
declaratory section that provides for Canada's multicultural heritage (s. 27) as well as a
declaratory section that deals with equality based on sex (s. 28).

The mgjority of migrants comingto Canada enter the country as permanent immigrants who become
eligiblefor Canadian citizenship after a period of permanent residence of threeyears. During this
period they officially continue to be foreigners, and the Supreme Court has recognized them to
congtitute a powerless and non-protected group. According to the Court "discrimination on the
basis of nationality hasfromearly times been aninseparabl e companion of discriminationon the
basis of race and national and ethnic origin". Thus, it would appear that the Supreme Court has
interpreted section 15 of the Charter of Rights and Freedoms to include protection against
discrimination on the basis of nationality.

The Charter, as the whole of the Congtitution, applies to federal government or state action,
including the state as an employer, but not to private action. Discrimination by private action,
including employers, is dealt with by federal and a variety of provincial human rights statutes.
Beforelookinginto thiscivil legid ation, mention should be madeof thecriminal code. Section319
makesitacrimina offenseto incite hatred against any identifiable group where such incitement
is likely to lead to a breach of the peace. An identifiable group is defined as any section of the
public distinguished by colour, race, religion or ethnic origin.

Protection against discriminationinemployment is primarily offered through various humanrights
acts. Canada is a federal state with ten provinces, two federal territories and a central federal
government. Mattersof anational concernsuchasdefence, banking etc. come under thejurisdiction
of the federal government. On the other hand, issues such as educationor local commerceare the
responsibility of the provincesor territories. There are thirteen human rights acts in Canada; one
federal act in force across the country, as well as acts in force in each of the provinces and
territories. Non-nationa immigrant workers or national ethnic minorities believing themselvesto
be victims of discriminationin, inter alia, employment can avail themselves of either the federal
actor theactinforceintheir province, depending on whether the employer concerned comesunder
federal or provincia jurisdiction. Inthefollowing referencewill be madeto the provincial human
rights acts only if they differ considerably from the provisions laid down in the federal Human
Rights Act.

Section 3.1 of the federal Canadian Human Rights Act sets out the proscribed grounds of
discrimination under federal law. These grounds cover race, national or ethnic origin, colour,
religion, age, sex, marital status, family status, disability and conviction for which a pardon has
been granted. Provincia legidation basically, as a minimum, covers the same grounds. The
Ontario Human Rights Code adds citizenship and place of origin (s. 4.1), whereas the Quebec
Charter of Human Rights and Freedoms includes pregnancy, language and sexual orientation.

! In the Congtitutional Court ruling in Andrews v. Law Society of British Columbia, (1989) 10 C.H.R.R. D/5719.
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The federal Act enumerates specific discriminatory practices that are prohibited inthe provision
of goods and services, facilities, housing and employment. Section 7 refers to employment in
generdl. It reads:

It isadiscriminatory practice, directly or indirectly, (a) to refuse to employ or continue to employ any individud, or (b)
inthe course of employment, to differentiateadversely inrel ationto an employee, ona prohibited ground of discrimination.

The use of discriminatory application procedures or advertisements is also prohibited (s. 8).
Harassment or victimization of complainants who allege that they were discriminated against
constitutesanother formof unlawful discrimination (s. 14.1). Indirectdiscriminationis prohibited
by what is referred to as the systemic discrimination provision. Systemic discrimination is
unintentional discriminationwhich results from the imposition of a seemingly neutral requirement
that disproportionately affects a particular group:

It is a discriminatory practice for an employer, employee organization or organization of employers (a) to establish or
pursue a policy or practice, or (b) to enter into an agreement affecting recruitment, referrd, hiring, promotion, training,
gpprenticeship, transfer or any other matter relating to employment or prospective employment, that deprives or tends
to deprive an individua or class of individuas of any employment opportunities on a prohibited ground of discrimination
(s 10).

As a complement to provisions aimed at combating systemic discrimination, all human rights
legislation contain provisions for positive action programmes, commonly referred to as special
programmes, intended to redress the effect of any systemic employment barriers. These barriers
take the formof policiesor practices that are seemingly neutral but depriveindividuals of certain
groups from employment opportunities. The Canadian Human Rights Act special programme
provision states:

Itisnot adiscriminatory practice for a person to adopt or carry out aprogram, planor arrangement designed to prevent
disadvantages that are likely to be suffered by, or to eiminate or reduce disadvantages that are suffered by, any group
of individuas whenthose di sadvantages would be, or are based onor related to the race, nationd or ethnic origin, colour,
age, s, marita status, family status or disability of membersof that group, by improving opportunities respecting goods,
services, facilities, accommodation or employment in relation to that group (s. 16.1)

Humanrights legislation includes provisions which provide exceptions to the genera rule of non-
discrimination. The main exceptions deal with bona fide occupational requirements, i.e.
requirements objectively necessary for the carrying out of a particular job, live-in domestic
employment and citizenship. As regards the latter, most provincial statutes state that Canadian
citizenship is alawful requirement, qualification or consideration, if it isimposed or authorized
by law, related to cultura or athletic activities or if it is a requirement for senior executive
positions.

Thefederal Human Rights Commissionand its provincial counterparts areresponsible, inaddition
to promoting and informing the general public about the provisions of the Human Rights Act, for
the enforcement of the principles of non-discrimination, including in employment. Complaints
alleging contravention of humanrights legislation should be lodged with the federal of provincial
HumanRights Commissionby thevictimand/or, in some provinces, organizations representing the
victim. The commissions themselves can also initiate complaints. While no provisionis madefor
class actions as such, complaints filed jointly or separately by morethanone individual or group
of individuals may be dealt with together if they involve the same issues of fact and law (s. 32.4).
The federa Act empowers the Human Rights Commission to investigate, mediate and determine
all complaints of discrimination(s. 43-44). Under this procedurethe Commission haswide-ranging
powers to call witnesses and to require employers to produce documents so as to investigate the
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occurrence of unlawful discrimination. Out of al complaints received by the Commission, the
majority concern employment-related discrimination. "Race” together with "sex" and "disability"
are the grounds most commonly relied onto lodge complaints. Y et, "race"-based complaints have
adightly higher-than-average chance of being dismissed (see aso ILO, 1988).

Under section 44.2 the Commission is empowered to bring a complaint for adjudication to the
Human Rights Tribuna. Therole of the Tribunal isto "inquireinto the complaint” (s. 49.1). The
Tribunal may summon witnesses and compel them to give evidence. As regards the burden of
proof, it suffices to show that the balance of probability is either in favour of the complainant or
the respondent. In practical terms this means that if the respondent is unable to provide a
satisfactory answer or explanation to the complaint, unlawful discrimination is assumed to have
taken place. Section 53 of the Act lists the remedies available to the Tribunal. It may order the
respondent to cease the discrimination; to make available to the victim all rights denied; and to
compensate the victim for wages|ost or any other costs incurred. Any order of the Human Rights
Tribunal has the status of an order of the Federal Court (s. 57).

Although, in theory, the complaints procedure outlined above is open to anyone who feels
discriminated against on one or more of the grounds specified in the human rights legisation, in
practicetheaccessibility of thefederal and provincial humanrights commissionsishampered. The
commissions are understaffed and under-resourced and face a considerable backlog, resulting in
victims being reluctant to lodge complaints which do not offer the prospect of aswift adjudication.
Financial congtraints thus hamper the commissions' efficacy as recourse mechanism.

When it comes to advising on policies and legislation with respect to equality of treatment and
opportunity, the Human Rights Commissionis considered to be quite effective. Instressing that the
legal ban on discrimination is not enough to eliminate it in actual practice, and that hence
affirmative action is called for to correct de facto inequalitiesin employment, the Commission
played amgor rolein the enactment of the Employment Equity Act of 1986. The purpose of this
Actis:

To correct the conditions of disadvantage in employment experienced by women, aboriginal peoples, persons with
disabilities and persons who are, because of their race or colour, in avisible minority in Canada by giving effect to the
principle thet employment equity means more than treating persons in the same way but also requires speciad measures
and the accommodeation of differences (s. 2).

The Act requires employers to identify and eliminate work place barriers that hamper the
employment of persons belonging to one of the four groupsdesignated insection2. Employers must
take proactive measures to ensure that the particular circumstances of designated group members
are reasonably accommodated i nthe work place. Also, employers must devel op a plan setting out
the goals to be achieved during current and subsequent years and a time frame for their
implementation.

The Employment Equity Act requires employersto reportyearly to the Government and the federal
HumanRights Commissionontherepresentationof the four designated groupsintheir workforces.
Representationis then compared to the availability data on the designated groups as compiled by
the federal bureau of satistics. An employer who fails to comply with his/her reporting
requirementsisguilty of an offense and liable on summary convictionto afine not exceeding Can$
50,000 (s. 7). The Act applies to federally regulated private sector employers - notably in the
banking, transportation and communicationindustries - with 100 or more employees. Thisresults
in the Act covering approximately five per cent of the Canadian workforce. The Federal Public
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Serviceis not subject to the Act, but is covered by the Treasury Board Affirmative Action Policy,
which, grosso modo, has the same objectives as the Employment Equity Act.

A contract compliance programme is operated under the Employment Equity Act. Under this
programme, companies employing 100 persons or more who wish to bid on government contracts
to supply goods or services are required to sign a certificate stating a commitment to implement
employment equity and to certify this commitment in their bid. The terms and conditions of this
commitment include several criteria such as the establishment of the goals for the hiring and
promotion of designated group members, the elimination of policies and practices that hinder
designated group members, and the adoption of special measuresto ensure that goals are achieved.
Such enterprises may be subject to on-site compliance reviews; and if failures to implement
employment equity are observed the employer may be excluded from future government business.

The Employment Equity Act does not clearly indicate the agency responsible for its
implementation, monitoring and enforcement. Thefederal HumanRights Commission hasattempted
to enforce the principles of employment equity by using reports on the composition of employers
work force in its investigations. Also, the Commission has invited employers with poor
representation figures to undertake joint reviews of their employment systems. However, the
Commission's authority to monitor and enforce compliance with the Employment Equity Act has
been subject to a number of legal challenges. An evaluation of the Act carried out in 1993 found
that the representation of designated group members increased considerably in al companies
covered by the Act. As such, the Act can considered to have reached one of its goals, i.e. to
increase access to jobs. However, representation of, notably, visible minority groups within
companiesremained problematic. Visibleminoritiescontinueto beover-representedin blue-collar
and clerical jobs and remain under-represented in high-skilled and managerial jobs.

The Netherlands hasrecently established the most extensive and wide ranging protection against
discrimination. The principle of non-discrimination is laid down in the first article of the
Constitution which states that "All persons in the Netherlands shall be treated equally in equal
circumstances. Discrimination on grounds of religion, belief, political opinion, race, sexor any
other ground whatsoever shall not be permitted’. Although this provision does not bind
individuals, it does provide an ultimate source of protection against discrimination by an organ of
the state.

The principle of non-discrimination iselaborated in numerous provisionsin the crimina aswell
asinthecivil law. Asfar asthe penal codeis concerned, article 90quater providesthe following
definition of discrimination:

...any form of digtinction, any exclusion, regtriction or preference, the purpose or effect of which isto nullify and impair
the recognition, enjoyment or exercise on an equd footing of human rights and the fundamenta freedoms inthe politicd,
economic, socid or culturd or any other field of public life.

Under case law it has been established that both direct (individua actions with a discriminatory
intent) as well as indirect (actions, rules and regulations which are not in themselves
discriminatory but which in their effects disadvantage specific groups of persons such as job
requirements which cannot be justified by the type of work to be performed) discrimination is
covered by this wide ranging definition.

Article 137 of the penal code sentences racial insult, incitement to hatred, discrimination and
violence on the grounds of race, as well as publicizing or disseminating these notions. Article
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429quater penalizes racial discrimination in the exercise of a profession or business, and in
offering goods or services. A recently introduced amendment to article 137 renders racial
discrimination in the exercise of a profession, business or public office a criminal felony - as
opposed to thewider descriptionofferedinarticle429quater which constitutes a criminal offense.
In short, all public forms of racia discrimination by private persons are prohibited, both on the
goods and services market and on the labour market.

Individuals who believe themsel vesto be discriminated against on any of the grounds mentioned
in the penal code may lodge a complaint with the police, who are under a duty to investigate the
complaint before sending it eventually on the Public Prosecutor's Department. However, dueto the
difficulties involved in proving discrimination, the mgority of complaints never reach the stage
of actual criminal court proceedings. Worse, aggrieved individuals approaching the police have
inturnfound cause to complain about their treatment at the hands of the police, usually onthebasis
that the complaint is not taken seriously, or that they are subject to harassment (Forbes and Mead,
1992).

Another possibility to obtainredressis offered by civil law. Article 6:162 of the civil code deals
with unlawful behaviour and societal negligence. Under this article, anyone who has been found
to have engaged i n such behaviour may be obliged to restore the resulting damage. Whether or not
behaviour is unlawful or negligent is assessed by a District Judge. The relatively opennormfor
this type of behaviour has proved to be effectivein obtaining financial remediesin discrimination
cases.

Asinpenal casesthe accused, and in civil cases the plaintiff and defendant are entitled to receive
free legal aid, when their income is below certain limits, there are no financial restrictions on
access to court proceedings. The onus of proof lies, inprinciple, always with the part alleging that
an unlawful act took place, i.e. the plaintiff in civil cases and the Public Prosecutor in criminal
cases. However, whenthe Court has beenconvinced that adiscriminatory actisvery likely to have
been committed, it may order areversal of the burden of proof.

In the sphere of labour law there are laws governing the permissable content of collective
agreements. The Labour (Collective Agreement) Act of 1927 was amended in 1971 insuchaway
that provisions obliging an employer not to employ, or to employ exclusively, workers of acertain
race were declared null and void. The Act on Economic Competition 1971 stipulates as not
binding provisions in collective agreements which have a discriminatory impact on certainracial
groups. Findly, article 28 of the Act on Works Councils enjoins these Councilsto act against
discrimination in the company.

The Dutch Supreme Court haspronounced itself onthe meaning of theword "race” inthese various
sources of law. It hasbeeninterpreted inawide senseto cover colour, descent, and national and
ethnic origin, whichis the terminology used in the Convention on the Elimination of all Forms of
Racial Discrimination.* Although this does not cover explicitly discrimination on the ground of
nationality, the courts have considered in a number of cases that making a distinction between
foreigners and nationals constitutes a form of unlawful discrimination.

1 Supreme Court ruling of 15 June 1976 (Trb. 1976, No. 257).
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In employment, any form of discrimination by private employers on grounds of, amongst others,
nationality is expressly prohibited. Article 1637ij.a of the labour laws section of the civil code
states that:

The terms for entering into, continuing, or terminating a labour contract with an employee who is of another nationdity
than the Dutch nationality, and who resides in the Netherlands, may not be less favourable than the terms that apply to
an employee with the Dutch nationdity.

Asfar as access of foreignersto employment inthe public serviceis concerned, therearealimited
number of posts for which the Dutch nationality is explicitly required and to which foreigners
cannot be appointed. These are higher ranking posts inthejudiciary, the military forces, the police,
the diplomatic service and positions involving state security. Thus only public sector employers
are allowed to discriminate against non-nationalsin alimited number of cases. Discriminationon
the ground of raceis never permitted.

Under article 429quater of the penal code, employers as well as training institutions and labour
exchangesare allowed to take positive measures to enhance migrants and ethnic minority groups
chances for finding employment. Also, the use of specific targets, with the aim of increasing the
number of employees from these groups, is considered to be lawful practice. Positive action
programmesto encourage the recruitment of persons fromspecific disadvantaged groups have been
implemented especialy by public sector employers.

Enforcement of anti-discrimination provisions is not sought exclusively through the courts. The
Minister of Social Affairsand Employment and the Minister of Justicehaveover the past few years
repeatedly sent instructions to the Labour Exchanges and the Public Prosecutors Office,
respectively, ordering them vigorously to enforce and implement existing legislation, rules and
regulations.

The National Bureau for Combating Racism (Landelijk Bureau Racismebestrijding, LBR) was
established in 1985. The Bureauisanon-governmental organization, although wholly financed by
the Government. TheLBRams to prevent and combat all forms of racial discrimination, including
discriminationonthe ground of nationality, especially by juridical means. Fighting discrimination
on the labour market is among the Bureau's priorities, as employment-related discrimination is
biggest single source of complaints received by the Bureau. Victims of alleged discriminationare
assisted in seeking redress by means of advice and referral to specialized lawyers. Only in
exceptional cases does the Bureau itself ingtitute proceedings. Compilations of case law are
published on a regular basis, as well as other information on the scope and extent of statutory
provisions against racial discrimination in the Netherlands. Training on these issues is provided
to, amongst others, the judiciary. Researchis being undertaken to detect di scriminatory practices,
notably inthe labour and housing market. The research findings are being fed into information and
promotional activities. The Bureau has its headquartersin Utrecht, which is centrally located in
the country, and is affiliated to over twenty local organizations. Through theselocal organizations
it is extremely well known among migrants and ethnic minority groups and highly accessible for
potential victims of unlawful discrimination.

As neither juridical competence, nor any other law enforcement function has been entrusted to the
Bureau, it can only carry out investigations into organizations where unlawful discriminatory
behaviour is suspected with the consent of these organizations. Obvioudly, thislimits the Bureau's
efficacy incombating discrimination. Nevertheless, after thefindings of astudy into discriminatory
practices of commercial employment agencies had been published, it was possible to draw up a
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Code of Practice for employment agencies. This Code contains directives for the staff of such
agenciesonequal treatment of all job seekers. Racial characteristics of job seekers are not to be
registered and intermediary servicesareto bewithdrawnwhen discriminatory, i .e. not job-rel ated,
requirements are put forward by an employer.

Another recourse mechani smisthe National Ombudsman, established by law in1981. Anyonewho
feelsincorrectly treated by the State, i.e. civil servants or police officers, may lodge a complaint.
The Ombudsman has statutory powers to investigate complaints, hear witnesses and summon
evidence, after which the findings are made public in areport. On the basis of these findings, the
Ombudsman formulates a judgement - not enforceable in law - and may make recommendations.
Although not specifically directed towards combating racial discrimination, the Ombudsmanhas
handled a few of such complaints. In employment matters, issues of language requirements for
certainfunctions in the army were found to be justified, while a person'splace of residencedid not
congtitute ajustified criterionfor dismissal. Also, positive action programmes offering vacancies
onlyto applicants fromdisadvantaged groupswerefound notto viol ate the Constitutional principle
of non-discrimination.

Recently, statutory provisions and the possibilitiesto obtainredressimproved considerably. Faced
with alow number of cases brought before the courts bearing no relation to the actual incidence
of unlawful discriminationand continued problems i nproving discriminationbeforethe courts, the
Parliament accepted early in 1994 a draft for an Acton Equal Treatment. The Act came into force
in the beginning of 1995. It is a comprehensive law, in that it prohibits direct and indirect
discrimination onawide ranging number of grounds, suchas religion, political conviction, race,
sex, nationality, sexual preference and marital (civil) status (art. 1.a). Article 2 lists the
exceptions to the law, including discrimination on the ground of race when race is considered to
be "a determining factor" (art. 2.4) and discrimination on the ground of nationality when such
distinctions follow fromrules and regulations of international law and cases where nationality is
considered to be a "determining factor” (art. 2.5). In a blanket provision distinctions made in
existing legidation (art. 4.c) are also excluded from the scope of the law.

The fields covered by the Act on Equal Treatment are employment, education, housing, public
welfare, public health and culture. As far as employment is concerned, it covers both recruitment
procedures aswell asthe employment relationshipitself, theterms and conditions of employment,
and access to training and promotion (art. 5). Positive action for women, migrants and ethnic
minoritiesisexplicitly allowed (art. 3). Complaints about unlawful distinction- both by individual
victims aswell as organization representing them(art. 10) -are to be submitted to the Commission
on Equal Treatment. The Act prohibits victimization of individual complainants. As the
Commission is composed of specialists and as it can play a more active role than the judge in
finding out facts - accordingto articles 12 and 19 it has statutory powers to investigate complaints,
hear withessesand summonevidence - itis expected that the establishment of the Commissionwill
resultin anincrease of the number of complaints and, eventually, court cases. Both the Commission
and the victim of discrimination deemed unlawful by the Commission, as well as organizations
representing the victim, can bring legal action with a view to obtaining a court ruling that the
discriminatory conduct be prohibited and that the consequences of the conduct berectified (art. 15).

An Act on the Improvement of Equal Participation of Ethnic Minorities! in Labour Organizations
came into force early in 1995. Although inspired by the Canadian Employment Equity Actitis

1 In Dutch parlance "ethnic minorities" covers both non-nationa migrants and nationa ethnic minority groups.
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much broader in terms of the number of employers covered. The Act obliges all employers with
35 or more employees to strive towards an equal representation of ethnic minority groupsintheir
respective workforces (art.2) and to examine to what extent their policies on recruitment,
promotion and dismissal as well as terms of employment and working conditions hamper equal
participation of persons from ethnic minority groups within their workforce (art. 3a). The
employers should take measures to remove these obstacles and to stimulate the participation of
ethnic minority groupsintheir workforce (art. 3b). These obligations are to be fulfilled through the
drawing up, in consultation with the Works Council, of aplan containing specific goalsand targets
(art. 9). Individual employers are to report on a yearly basis on their efforts - including on the
ethnic composition of their workforce (art. 4-5). Failing to do so is considered to be a criminal
offense (art. 10)(Pattipawae, 1994).

Until the adoption of the Act on Equal Treatment, anti-discrimination provisions were patchy and
scattered over the statute books, rendering them highly inaccessible to victims as well as the
judiciary. The 1994 Actprovidesaclearly codified normof equal trestment inmostareasof public
life, aswell asaredress mechanismwithwideranginginvestigative powers. Assuch, it elaborates
inastraightforward way the constitutional normof non-discrimination. Incombinationwiththe Act
onthe Improvement of Equal Participation of Ethnic Minoritiesin Labour Organizations thelegal,
policy and redress mechanisms aimed at combating employment-related discrimination have
improved considerably (see Pattipawae, Possel, Stomp and Y enal, 1995).

4. Lessons learned: Essential components of a legislative cadre which
outlaws discrimination effectively

What conclusions can be drawn from the overview, as presented in this paper, of different ways
to securelegal protecti onagainst empl oyment-rel ated discrimination aimed at non-national migrant
workers? What are the lessons learned and what advice could be formulated to new migrant
receiving countries, such as Spain, with respect to effective anti-discrimination statutes, policies
and redress mechanisms?

Asregardsthe actua legislationinthe countriescoveredinthispaper it seems that Constitutional
provisions referring to the principle of equality of treatment and non-discrimination are mostly
inspired by the wording of the Convention on the Elimination of All Forms of Racial
Discrimi nation. They do not include nationality among the grounds on which discrimination is
prohibited. Specific provisions, either in the penal or the civil code or in both, that outlaw
discrimination in employment on the grounds of, amongst others, nationality provide some form
of de jure protection (see table 1). Yet, as notably the Dutch experience has shown, provisions
scattered throughout the statute books tend to render protection de facto inaccessible, both for
individual victims and the judiciary who are supposed to enforce these anti-discrimination
provisions. Moreover, given the problems related to proving discrimination, penal legislation
alone offers no remedy as the standard of proof can rarely be met.

A comprehensivecivil legislation offersmore possibilities for victims of discriminationto claim
their legal right to equality of treatment. To facilitate application, suchalegislationshould notonly
clearly outlaw both direct and indirect discrimination, it should also contain
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Table 1. Specific provisions with respect to employment related discrimination
covering unequal treatment on the ground of nationality

Country Penal Code Civil Code
Specific Comprehensive
France D, (n)
Germany D, N
Belgium D, (i?), N D, (i?),N
The United Kingdom D,I,N
Canada D, 1, (n)
The Netherlands D, (i), (n) D,I,N D,I,N
Key: D = Direct discrimination explicitly outlawed

Indirect discrimination explicitly outlawed

Indirect discrimination outlawed as a result of case law

No case law available

Nationality explicitly among grounds covered

Nationality among grounds covered as a result of case law

SZ23897

definitions of bothtypesof discriminatory acts. To be of relevance for the typesof discrimination
encountered by migrant workers, nationality, colour, religion, race and ethnic originshould be
among the grounds of discrimination covered in such a comprehensive statute. Other grounds
to be included are sex, marital status, sexua preference, political conviction and disability.
Comprehensive civil legislation should cover all spheres of public life, explicitly including
employment and access to employment in both the public and private sectors. Employers should
be required to monitor, and report on, the composition of their workforce according to
nationality, ethnic group and any other ground of discrimination and/or minority group status
as specified in the law. The question of the burden of proof should be treated flexibly. When a
complainant has provided evidence of a discriminatory act likely to have been committed, the
defendant should be requested to provide satisfactory evidencethat the act under consideration was
not committed or was not unlawful.*

Experience, notably in Canada and the Netherlands, has shownthat outlawing discriminationisnot
enough to remedy all the handicapsin the socio-economic participation of disadvantaged groups.
A legislative provision to enable contract compliance inthe awarding of governmental contracts
for the provision of goods and services as well as a requirement to adopt positive action
programmes so as actively to promote equal participationinall spheresof publiclife, are equally
indispensable.

A specialized ingtitution in the field of equality of treatment and non-discrimination appears to
be the most effective way of guaranteeing effective enforcement of anti-discriminationlegislation.
Idedlly, suchaningtitutionwould handle all individual allegations of discriminatory treatment and
try to arrive at a mediated solution. To be truly effective, the institution should have wide
investigative powers. Should mediation fail, the agency should be empowered to bring casesto
court. Asdiscriminationisrarely aone-off act, provisions to allow for group complaintsarecalled
for.

1 Smilar recommendations were recently formulated by the European Union's Consultative Committee on Racism and
Xenophobia (1995).
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Apart from law enforcement, this specialized institution should also be mandated to promote
equality of treatment and non-discrimi nation in the widest sense, including training and other
promotional efforts aimed at the societal mgjority. Finally, it should beresponsiblefor undertaking
asystematic analysis of government policies regarding the question of equality of treatment and
integration of minority groups. In thisrespect, it should carry out research on the efficacy of anti-
discriminationlegislation and integration policiesingenera and should be authorized to formulate
proposals with aview to enhancing their efficacy.

In short, a comprehensive anti-discrimination statute in civil law, backed up with measures to
promote equal opportunity and a specialized redress mechanism, appears to be the most effective
way to tackle discrimination by legal means.

With regard to the countries studied here, it seems as though the nature of legislation and policy
development is closely dependent on the attitudes prevailing in each country with respect to
assimilation, integration and multi-culturalism.® Assimilationist attitudes appear to be the least
conduciveto effectiveanti-discrimination law and policy, since they are based on the premisethat
the differencesbetweenpeoplewill disappear. They deny that thesedifferenceswill beassociated
lastingly with disadvantage and that they attract discriminatory practices. Integration does not
imply the destruction of ethnic identity in the way that assimilation does, but it still assumes that
the dominant culture need not do more than to make room for other cultures. Multi-culturalism
actively valuesthe existence of arange of culturesinsociety. Itisthisapproach that recognizesthe
importance of differenceand sets out to protect the integrity and identity of different ethnic groups.
As a consequence, anti-discrimination legislation and related policies focus on protecting
minorities as well as on bringing about changes of attitude and behaviour among the societal
majority. Instead of solely concentrating on legal protection for individual victims of
discriminatory acts, this approachtendsto target ingtitutions, organizations, policies and persons
responsible for discriminatory practices.

5. Epilogue

The comparison of different legal approaches to combat discrimination has made it clear that a
comprehensive anti-discrimination legislation as outlined above is an absolute as well as a
minimum requirement to outlaw effectively unequal treatment of disadvantaged groupsin society.
Migrant workers are such a disadvantaged group. They are disadvantaged on the labour market
compared with host country workers. The ILO has provided evidence that this disadvantage is
caused to a considerabl e extent by discrimination. Discriminationintheworld of work was found
to be widespread and pervasive. Thisdiscriminationentails not only socia injustice and but also
economic losses. Experience from countries which have enacted comprehensive anti-
discrimination legislation has demonstrated that such legislation is a powerful tool in the fight
against discrimination, but that it does not suffice. Discrimination cannot be eliminated through
government action - legislation and enforcement mechanisms -alone. Y&, legislationis extremely
important in that it sets the societal norm and provides victims of unlawful behaviour with
remedies and redress mechanisms. Butitisby no meansapanacea. M easuresthat reach further and
actions on access to jobs, promotion and training, as well as training and education in anti-
discriminationbehaviour or equal treatment - aimed at the "gate keepers' of both thelabour market

! For aclarifying discussion of these nations, see Rex, 1985.
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and society at large - are an unequivocal necessity. Such a combined, multi-pronged strategy,
encompassing both governments and the socia partners, is not only in the interest of all parties
directly concerned, but, through them, it will also serve the interests of increasingly multi-cultural
societies at large.
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1. Introduction

The aim of this paper isto synthesize the evolution of policies concerning non-national labour in
high-income countries. Asthesecountriestoday favour theadmission of foreignerseither with high
gualifications or in unskilled jobs, the focus will be on the "top end" and the "bottom end" of the
skill range. The concern will be lessto document or explain the top end - bottom end dichotomy
than to relate this distinctive pattern to broader societal goals such as assimilating foreigners or
integrating them, i.e. to policies of a more fundamental nature that aim to ensure stable societies
and development withaminimumof friction. Thisconcern raisesthe question of the sustainability
of current intake patterns of foreign labour.

The mode of presentationwill make use of simplified figurative representations of stylized intake
patterns. Thisforcesoneto look for the essentials that determine policies and to abstract from the
many deviations that are woveninto underlying patterns during the political or legislative process
of formulating actual policies.

2. Evolution of labour intake patterns
2.1. United States of America

For heuristic reasons, it isinstructive to start with the United Statesand to go far back inits history.
The 100 years or so of immigration up to the first World War were dominated by European
farmers, artisans, more or lessskilledindustrial labourersand politically threatened elites moving
to a country whose doors were wide open to them. The cross-Atlantic moves were essentially
supply-determined as regardstheir skill characteristics. Figuratively speaking, the labour supply
pattern could be represented by a pyramid with many unskilled peopl e at the bottom end, a small
number of skilled artisans and industrial workersinthe middle, and avery small number of people
the closer one comesto the top end of the skill range. The pyramidal labour supply pattern of the
migrantswas practically identical to that of their European countries of originand of the American
workersthey joined (seefigure 1).

Betweenthe 1921 Quota Act and the termination of the Bracero Programme in 1964, anationality
preference system was in force that favoured Europe's more developed countries. It was
supplemented by the intake of Mexican labourers for U.S. farming. Illegal immigration also
assumed importance for the firsttime, chiefly of unskilled Mexicans. Theinflow of legal labour
continued inthe mainto be supply drivenwithinthe constraints of the nationality quotasystem. The
disproportionate intake of top-end migrants was fed largely by refugees fleeing from Europe
between 1933 and the beginning of the 1950s; thereafter the Immigration and Nationality Act of
1952 reserved 50 per cent of the first preference for foreigners possessing special skills or
abilities in demand in the United States. The bottom end supply was ensured through the inflow
of Mexicans. Figure 2 depicts the changed forms of the U.S. and foreign labour supply patterns.
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Figurel. Pattern of skillssuppliedby nationalsin, and of foreigners moving to, the United
States, 1820-1920

Supply pattern of US Supply pattern of European Supply pattern of European
national labour labour to the US national labour markets
1820-1920 1820-1920 1820-1920

HQ = Highly qualified, SK = Skilled, UNSK = Unskilled.

Figure2. Pattern of skillssuppliedby nationalsin, and Eur opeans plus M exicans moving to,
the United States, 1921-1964
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Supply pattern of US Supply pattern of Europeans Supply pattern of European
national labour plus Mexicans moving to US plus Mexican labour markets
1921-1964 1921-1964 1921-1964

HQ = Highly qualified, 5K = Skilled, UNSK = Unskilled.
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With the termination of the Bracero Programme in 1964 and the adoption of the Immigration and
Nationality Act amendments of 1965, atop end - bottom end dichotomy becomesclearly visible
for thefirsttime (seefigure 3). Whilethe 1965 Act replaced nationality asthe dominant selection
criterion by family connections with persons aready present in the U.S,, it also boosted - albeit
only dightly - the economic component by reserving 10 per cent of the third preference for
members of the professions or persons of exceptional ability in the sciences and arts, as well as
10 per cent of the sixth preference for skilled and unskilled workersin short supply. The "brain
drain” reared its head, with the UK being the first country to complain and developing countries
losing tens of thousands of students withtemporary entry visasmoreor | ess permanently to the U.S.
And while the Bracero programme no longer ensured a supply of needed unskilled workers, the
expansion of illegal inflows from Mexico and many other countries around the world did.
Migration of economically active persons to the U.S. became simultaneously demand and supply
determined. It was demand determined insofar asfor legal inflows a certification systemwas put
in place that tested whether U.S. workers were available, willing and able to fill jobs for which
private or public employers sought to engage foreign professionals, skilled or unskilled workers.
As far as illegal inflows were concerned, the actua demand for unskilled Mexicans was
transmitted through private recruitment agents and personal networks. Inflows were still largely
supply determined because the bulk of the legal immigrants who were economically active after
admissionenteredthe U.S. under family-based or humanitarian preferences; these persons canonly
be described as self selected in economic terms.

The adoption of the Immigration Act of 1990 greatly strengthened the economic component and the
economy-based determination of U.S. immigration. At the very top end of the skill spectrum,
40,000 priority immigrants of "extra-ordinary ability" can be admitted annually for settlement
without the need for a pre-arranged employment contract or nomination by a U.S. employer. A
further 40,000 immigrants of "exceptional ability" can be admitted whose services are required
by U.S. businesses. Theseareessentially professionals holding advanced degrees or who possess
comparable experience. Y et another 40,000 professionals, skilled workers and others can be
admitted. Legidativechangeswerealsointroduced to spell out clearly the categoriesof foreigners
who canbe admitted temporarily for employment purposes. Theseincludeso-called treaty traders,
i.e. persons who engage in trade in technology or trade in services; speciality occupations, which
involve the application of highly specialized knowledge presupposing a degree, license or
equivalent experience; transfereeswithinmultinational companies, whereblanket petitionsarenow
to beauthorized within 30 days and where accounting service firms are newly covered by the law;
aswell asforeigners of extra-ordinary ability inthe arts, business, education or sciences. Having
been broadly populationdrivenfor a century and a half, and then family driven between the mid-
1960s and the end of the 1980s, since the 1990s it is not only the ups and downs of the economy
or the booming sectors that pull foreignersinto the U.S. To amuch greater extent than hitherto it
is the verifiable need to fill an identified workplace, or the genera need for the most highly
qualified foreigners, that drivesthe U.S. immigration system and which accounts for the funnel
shape at the top end of the central shape of figure 4.

But that is not the whole story. First of dl, both the Immigration Act of 1990 and the preceding
year's Immigrant Nurses Relief Act ensurethat U.S. employers who cannot find nurses or a few
other categories of skilled workers at the needed time and place, can employ skilled foreigners
temporarily. Thisis portrayed in figure 4 by the not inconsiderable middie section. Buit the
skilled middle of figure 4 isthinner than in the previous figures because
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Figure3. Pattern of skills supplied by nationals in, and foreigners moving to, the United
States, 1965-1990

Supply pattern of US Supply pattern of foreigners Supply pattern of major US
national labour moving to the US migrant-sending countries
1965-1990 1965-1990 1965-19390

HQ = Highly qualified, 5K = Skilled. UNSK = Unskilled.

Figure4. Pattern of sKills supplied by nationals, and pattern of demand for foreigners, in
the United States, since 1991
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Supply pattern of US Demand pattern for non- Supply pattern of major US
national labour national labour in the US migrant-sending countries
1991-... 1991-... 1991-...

HQ = Highly qualified, SK = Skilled, UNSK = Unskilled.
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it was the intention of both the 1990 Act and the Immigrant Nurses Relief Act to control the
previoudly liberal inflows moretightly.

Secondly, the 1986 Immigration Reform and Control Act, which essentidlly aimed at the
elimination of illegal immigration, set up a Replenishment Agricultural Worker programme that
provided U.S. farmers, horticulturalists etc. with an assured supply of Mexican labour at the
bottomend of the skill range. And thirdly, not only agriculture but also services such as hotel and
catering, cleaning etc. were ableto call on the hundreds of thousands of illegal s who continued to
find ways onto the U.S. labour market, partly because illegal migration is inherently difficult to
prevent and partly because the sanctions component of the 1986 A ctdid not havethe effectsdesired
by the government. Today it is estimated that as many irregular foreigner workers are presentin
the U.S. as were regularized by the 1986 Act, i.e. about 4 million. Thisleads meto portray the
bottom end of the labour intake pattern as afunnel put upside down.

From the top to the bottom, the shape is akin to an hour glass. That hour glass form contrasts
sharply with the U.S. domestic supply pattern, which comes close to adiamond shape. It contrasts
equally sharply with the combined stylized labour force pattern of the major supplier countries of
labour to the U.S., which resembles a pear or aturnip.

What is the explanation for the funnd shape at the top end of the U.S. labour intake pattern?
Globalization isthe key factor. It is perhaps not the only explanation because one could point to
duggish U.S. policies in the fields of education and sciences, but it isthe decisive factor. The
productivity-driven competition-based intensifying links to the economies of Asia, Europe and
elsewhere require ever growing inputs of highly qualified labour.*

What i s the explanation for the up-side downfunnd at the bottom end of the labour intake pattern?
Itistherefusal by U.S. citizenstofill all of the vacanciesfor unattractivejobsin agriculture, hotel
or catering, cleaning services, construction, small-scale industry etc.

2.2. Europe

Being unencumbered by population concerns, Europe's labour intake patterns are easy to
characterizeif one disregards the inflow of asylumseekersor refugeesand of " privileged ethnics’,
such as "Aussiedler” or Pontics. Starting with western and northern Europe, and going back in
history just a little bit to the 1960s, the intake of foreigners at that time was determined by the
economies demand for labour. It had the asymmetrical hour glass shape shown in figure 5.
Countries were already quite liberal in admitting highly qualified foreigners at the top end; and
they actively and massively sought to fill vacancieswith foreigners at the bottom end of the skill
range, i.e. in jobs shunned by nationals.

1 Japan has modified its labour intake policy amost at the same time as the US and for the same reason, i.e. the requirements
of globdization. Japan traditionally pursued a two-track policy: keeping out unskilled foreigners and admitting such workers
temporarily as were judgedto make a positive contribution to the country'seconomic vitaity and society. Up until 1990, 18 categories
of desirable migrants existed, induding persons engagingintrade, businessor investment activities; persons invited by public or private
organizations to provide high or specid industrial expertise; and academics. Japan's deepening involvement in the world economy
ledto the addition of 10 categoriesin 1990. These include persons moving within a multi-national enterprise, lawyers, accountants
and researchers. Furthermore, it was decided to simplify the formalities and to speed up the procedures regarding the admission,
stay and economic activity of desirable migrants.
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Figure5. Pattern of skills supplied by nationals, and pattern of demand for foreigners, in
western and northern Europe, 1960s

Supply pattern of west Demand pattern for migrant la- Supply pattern of major
and north European na- bour in west and north Europe migrant-sending countries
tional labour 1960s 1960s 1960s

HQ = Highly qualified, 5K = Skilled, UNSK = Unskilled.

Figure6. National, OECD and non-OECD labour suppliedin different segmentsof western
and northern Europe'slabour markets, 1960s
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Primary labour market segment

Secondary labour

* OECD excluding Turkey, non-OECD including Turkey
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It is helpful to introduce two sets of distinctions in respect of Europe. The first typifies labour
market segments. Segmentation theories have a definite explanatory power at the level of
individual enterprises in terms of primary, secondary or informal employment relationships
between workers and employers. Primary relationships obtain where there are durablejobswith
good promotion possibilities, high remuneration except at entry points, many fringe benefits and
abel ow average danger of unemployment. Secondary employment relationshipsinvolvemuchless
stable, more precarious or marginal jobs, withlimited promotionpossibilities, low remuneration,
fewer fringe benefits and an above average exposure to unemployment. As regards informal
relationships, one or another aspect of theemployers or workers' economic activities contravenes
the legidlationinforce; for example, employers may not transfer social security deductions to the
relevant social security body. Informality thusis not related to the regularity or otherwise of the
migrants authorization to enter or stay in the country; that is immaterial; what matters is that the
migrants employment status is not in conformity with the labour or social laws either as regards
authorizations to which the workers may be subject or as regards the conditions under which the
employers provide them withwork. If one addstogether all enterprises primary, secondary and
informal employment rel ati onshipsone cancall the resulting macro-economic aggregates primary,
secondary or informal labour markets.

The other distinction ssmplifyingly puts migrant labour either into the category of OECD or non-
OECD labour. Allowance has to be made for the fact that Turks are an OECD nationality who,
irrespective of the skills they had prior to leaving their home country, were recruited to fill
unskilled jobs in western and northern Europe.!

Figure 6 incorporates the two sets of additional determinants and represents a country's (or rather
all of the countries) total |abour market inrectangular form. The primary, secondary and informal
labour market segments are distinguished as horizontal layers. The asymetrical hour glass now
specifieswhere economically active OECD or non-OECD persons are located. Nationalsfill up
the white spaceinside therectangle. Therelative sizes of the labour market segments, on the one
hand, and of the OECD, non-OECD or national labour supply, on the other, are meant to suggest
orders of magnitude.

In the 1990s, the same countries demand patternfor migrant labour has developed into the shape
at the centre of figure 7. It resembles a cocktail glass rather more than an hour glass. It differs
dightly from the contemporaneous U.S. form (in figure 4) in that the western and northern
European demand for migrants in unskilled jobs - demand that is expressed through the legal as
well astheillegal employment of foreigners- isless pronounced than in the U.S. A considerable
portion of theillegal employment is, at origin, supply driven. At any rate, it is not a reaction to
unfilled vacancies that are notified to public or private employment agents. Economically
speaking, this unauthorized addition to the labour supply induces some demand for its services.
Small-scale employers, farmers, agents looking for temporary workers etc. do occasionally or
regularly pick up unauthorized workers- more oftenthanthey would if that supply were not locally
available.

The rectangular representation of the mid-90s' situation in western and northern Europe is given
infigure 8. What is striking about figure 8 isthat non-OECD labour isto a consider-

1 One could aso introduce the OECD vs. non-OECD distinction for the USbut would have to exempt Mexicans since Mexico
recently became an OECD member State.
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Figure7. Pattern of skills supplied by nationals, and pattern of demand for foreigners, in
western and northern Europe, 1990s

Supply pattern of west Demand pattern for migrant la- Supply pattern of major
and north European na- bour in west and north Europe migrant-sending countries
tional labour 1990s 1990s 1330s

HQ = Highly qualified, 5K = Skilled, UNSK = Unskilled.

Figure8. National, OECD and non-OECD labour suppliedin different segmentsof western
and northern Europe'slabour markets, 1990s
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Primary labour market segment

Secondary labour market segment

Informal labour market segment

OECD excluding Turkey, non-OECD including Turkey



62

able extent located in the informal labour market, where its relative weight is disproportionately
large.

A comparison of figures6 and 8 suggests that the informal |abour market has grownrel ative to the
two other segments, mainly at the expense of the primary labour market. Many of the non-OECD
labourers who were previously employed in the secondary labour market have dropped into that
informal sector.

Training the light on southern Europeinthe mid-1990s, figure 9 shows atypical top end-bottom
end dichotomy in the demand pattern for foreign labour. It is evident that both ends of the
(combined Greek, Itaian, Portuguese and Spanish) migrant labour pattern are quantitatively much
less important at present than is the case elther in western and northern Europe or in the U.S.

The corresponding rectangular representation that picks up the segmentation of theregion'slabour
markets and the OECD vs. non-OECD distinction can be seen infigure 10. A notable feature of
that figureistheimportance of the informal sector and the fact that it absorbs the bulk of the non-
OECD labour.

The explanation of the funnel shapes at the top end of the migrant labour patterns at the centre of
figure 7 for western or northern Europe and of figure 9 for southern Europe is the same asinthe
case of the U.S.: the quest for economic growth in aglobal and competitive environment.

The reason for the existence of the upside down funnel shapes at the bottom end of the migrant
labour patternsof figures 7 and 9 is also the same as in the U.S.: the refusal by nationals to fill
unappealing jobs to the extent they are available.

3. Policy problems

The visualizationthat started with the U.S. inthel ast century and went onto southern Europeinthe
1990s traces a distinct change from a pyramidal form towards atop end - bottom end dichotomy
of highly qualified vs. unskilledlabour. It also locatestoday'sbottom end intake of foreign labour
increasingly in the informal sector.

The informal or illegal employment of foreigners is not confined to bottom rung jobs, but itisa
structural feature of thosejobs. It isvisible as much in the unauthorized employment of Mexicans
in south-western U.S. agriculture, for example, as it is in the hundreds of thousands of eastern
Europeans and otherson Germanconstruction sites and of the tens of thousandsof Africans, Asans
and LatinAmericans in Spanish services. Theactual jobsinvolved may vary inthe course of time;
the structural determinants may not be immutable; yet whether these determinants are strong or
weak, direct or indirect, they are invariably operative in well-off societies.

The United States seeksto cope with the influx of foreignersinto unskilled jobs by a policy of
settlement that aims at assimilationbased onrapid access to citizenship. Its settlement orientation
for legal foreign labour is based on the assumption that the persons who migrate,
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Figure9. Pattern of kills supplied by nationals, and pattern of demand for foreigners, in
southern Europe, 1990s
Supply pattern of Demand pattern for migrant la- Supply pattern of major

south European na- bour in south Europe migrant-sending countries
tional labour 1990s 1990s 19890s

A2

HQ = Highly qualified, 3K = Skilled, UNSK = Unskilled.

Figure 10. National, OECD and non-OECD labour supplied in different segments of
southern Europe'slabour markets, 1990s
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or their descendants, will sooner or later enjoy upward social mohility, i.e. thattheywill leave the
bottom rungs of society. The U.S. population judges thisto be legitimate and likely. Theway in
which one generation of newcomersisbelieved to moveup and to bereplaced by anew generation
a the bottom of society (even though this may be only a haf truth and quite untrue for the
descendants of black slaves), permits society to defuse tensions that could build up between its
bottom layers, on the one hand, and its established middle classes or rich groups, on the other.
Such an immigration policy is, in principle, sustainable.

Two further factorsreinforcethe sustainability. First, the U.S.'sintake of legal foreign labour into
bottom end jobs is quite marginal. Second, many of the problems that one might expect to be
associated with low level labour import policies are prevented from occurring because the bulk
of unskilled foreigners are kept out of society through their illegal status.t

Europe's situation has similitudes as well as differences. The differences render European
policies unsustainable in the long term.

What issimilar in the U.S. and in Europe is the large-scale informal employment of foreignersin
bottomend jobs. Europe admits more foreignersinto unskilled workplaces under legal auspices
than the U.S. does, but that is not wherethe significant differenceslie. Europe's problemsderive
from its basic policy concepts, its accumulated historical legacy and the current trend towards a
split in European societies.

Europe's policy concepts were decidedly not settlement oriented 30 yearsor so ago, nor are they
settlement oriented today. Temporariness was the guiding principle of the 1960s. Most western
and northern European countriesdeclared that principle to be no longer valid sometime during
the 1970s. They replaced it by unclear integration policies: policies whose aims were unclear
or even contradictory and whose means never measured up to the challenge they were supposed
to address. Furthermore, the host populations in their great majority did not realy want the
foreigners and their descendants to stay; and they did not judge the migrants upward mobility to
be normal or desirable asasocietal goal. Theresult wasthat, in western and northern Europe, the
1960's bottomrung placement of millions of migrantsremained bottom rung employment throughout
the 1970s and theresfter.

Whenthe souther n Eur opean countriesstarted to have significant numbersof non-OECD citizens
on their territory in the 1980s, they effectively replicated the western and northern European
policies: in the beginning by professing that the non-OECD labour was only a temporary
phenomenon and was merely stopping on its way North; later on by taking the first steps towards
integrationpolicies through regul ari zation measures (at | east in Italy and Spainand, morerecently,
in Portugal). They did not, however, follow the U.S. amnesty philosophy which enables
regularizedforeignersto settle. All thetimetheinflux continued quite unchecked into theinformal
sector, asit did in western and northern Europe.

Unfortunately, the whole of Europe was beginning to be strongly affected by the cold winds of
globalization, the rapid shift of Iabour-intensive manufacturing to East Asia and the concomitant
disproportionate unemployment among unskilled workers or in traditional industries. The
combination of these factors, underpinned as it was by a political climate that favoured de-
regul ation of thelabour market and whichtolerated unequa income distributionto agreater extent

! This matter-of-fact statement is not meant to condone that practice. The US government, indeed, does not condone it either.
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than previously, hasled to a situation where the cleavage inour soci eties between the poor and the
others becomes wider and where the poor are increasingly composed of foreigners and their
descendants.

4. Conclusions

The upward mobility that settlement orientation promises in the U.S. will in European societies
remain an exception rather than the rule because of both the underlying policy concepts and the
impact these concepts have on the willingness of soci ety to accept foreigners upward mobility as
desirable and worthy of public support, including in the form of strong measures against
discriminatory behaviour.

If a change in policies is not forthcoming, the rich - poor cleavage in European societies will
increasingly take on an ethnic dimension, whichwill reinforce that cleavage and cause heightened
tensions between the poor and the others as well as between the national poor and the foreign
poor. Thecurrent basic policy isillogical and, in essence, unsustainable. One cannot feed people
into the bottom rungs of society and then somehow expect them to move up if the policies,
institutions and measures disable them from moving in the upward direction! The scheme below
summarizes the policy options.

Inmy view, there are essentially two ways in which to defuse this potentially explosive situation
in Europe. One is to change towards a U.S. like settlement orientation, starting with a
fundamental recasting of European policy concepts and follwing it up with adecisiveeducational
effort led by governments and the school system to win over the great mgjority of the population
to that policy.

The other is to satisfy the bottom end labour requirements with a truly temporary labour
import policy, where staying on happens only on a negligible scale or where it is ensured that
neither employers nor migrants can abuse that policy.

Scheme. Intra-societal tensions associated with basic policies
and the sustainability of these policies

Top end - Type of l[abour import policy

bottom end

dichotomy Settlement Unclear Strictly temporary
orientation integration

Highly quali- Practically no Practically no No

fied OECD tensions, tensions, tensions,

labour sustainable. sustainable. sustainable.

Unskilled Potential tensions, Potential tensions, No

non-OECD but not tensions,

labour sustainable. sustainable. sustainable.
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