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A.

Introduction

1. In accordance with article 7 of the Standing Orders, the Conference set up a Committee to

consider and report on item III on the agenda: “Information and reports on the application
of Conventions and Recommendations”. The Committee was composed of 139 members
(117 Government members, 6 Employer members and 16 Worker members). It also
included 12 Government deputy members, 81 Employer deputy members, and 226 Worker
deputy members. In addition, 27 international non-governmental organizations were
represented by observers. *

. The Committee elected its Officers as follows:

Chairperson: Ms Gloria Gaviria Ramos, Ministry of Labour
(Government member, Colombia)

Vice-Chairpersons:  Ms Sonia Regenbogen (Employer member, Canada) and
Mr Marc Leemans (Worker member, Belgium)

Reporter: Ms Cecilia Mulindeti (Government member, Zambia)

. The Committee held 18 sittings.

. In accordance with its terms of reference, the Committee considered the following:

(i) information supplied under article 19 of the Constitution on the submission to the
competent authorities of Conventions and Recommendations adopted by the Conference;
(ii) reports supplied under articles 22 and 35 of the Constitution on the application of
ratified Conventions; and (iii) reports requested by the Governing Body under article 19 of
the Constitution on the Minimum Wage Fixing Convention, 1970 (No. 131), and the
Minimum Wage Fixing Recommendation, 1970 (No. 135). *

Statement by the Chairperson of the Committee
on the Application of Standards

5. The Chairperson expressed her honour at being able to preside over the Conference

Committee on the Application of Standards. It was worth recalling that this Committee,
which was a cornerstone of the regular ILO supervisory system, was the forum for
dialogue in which the Organization debated with the governments concerned and social
partners with regard to the difficulties encountered in the application of international
labour standards. The Committee had a truly unique persuasive capacity and had made a
hugely significant impact over the years. She trusted that the overall constructive spirit in

! For changes in the composition of the Committee, refer to Provisional Records Nos 4A to 4G. For
the list of international non-governmental organizations, see Provisional Record No. 3.

Z Report 111 to the International Labour Conference — Part 1A: Report of the Committee of Experts
on the Application of Conventions and Recommendations; Part 1B: General Survey concerning
minimum wage systems; Part 2: Information document on ratifications and standards-related
activities.
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which work was carried out in this Committee would allow for the impasse, which had
hindered the harmonious work of the 2012 Committee, to be overcome. The Chairperson
encouraged all of the governments and social partner representatives to stay on this path
and continue striving for even greater social dialogue. She firmly hoped that the
Committee could fulfil its mandate and would make every effort to work harder to meet
this objective.

Opening statements of Vice-Chairpersons

6.

The Worker members called for a minute of silence to pay homage to the 301 workers who
lost their lives in the depths of the Soma mine in Turkey. The Committee could not merely
stand by and fail to mention this disaster, which was unquestionably caused by an
unbridled quest for profit. Mining accidents were not inevitable, but rather could be
avoided, in accordance with the Safety and Health in Mines Convention, 1995 (No. 176).

. The Worker members expressed the hope that at the end of this 2014 Conference, the

climate of crisis prevailing in the work of the Committee would be dissipated and that
confidence would reign once again so that the Committee might do its work and reach
operational conclusions, providing real prospects of progress for the ILO’s three
constituents. The points of contention had been connected to the issue of the right to strike,
as reflected in the conclusions of a number of cases concerning the Freedom of
Association and Protection of the Right to Organise Convention, 1948 (No. 87), examined
by the Committee in 2013. Thus, it was stated that: “The Committee did not address the
right to strike in this case, as the employers do not agree that there is a right to strike
recognized in Convention No. 87.” It should however be noted that there was no record
over the past few years of any Committee conclusions referring to the right to strike.

Beyond the disputes over wording and legal formula, the efficiency of the supervisory
mechanism had to guide the work of the Committee and allow it to unanimously adopt
conclusions drafted on the basis of a balanced exchange between the Worker and
Employer members. Aware that there was much more to this issue than the right to strike,
the Worker members expressed the hope that other Conventions would not be used to
wage a war against the standard-setting system under the banner of the competitiveness of
enterprises and short-term profit. Undermining core standards when confronted with
economic difficulties not only demonstrated a blatant disregard for a legal obligation,
committed an injustice, and also posed the threat of making a serious error from an
economic standpoint. The year 2013 was a bridge year that did not allow to draw definitive
conclusions that could bind the Worker members, particularly with respect to the right to
strike. The aim then had been not to repeat the failure of 2012. The year 2014 must be the
year of solutions or, at least, the year in which the groundwork will be laid to reach future
solutions.

. The Worker members recalled that the ILO Governing Body was presented, in March

2014, with a document on the follow-up to the events that had occurred in the Committee
in June 2012. This document concerned, in particular, the mandate of the Committee of
Experts, as expressed in its 2014 report, and the running of the present Committee. In its
decisions, the Governing Body had: (1) “reaffirmed that in order to exercise fully its
constitutional responsibilities, it was essential for the ILO to have an effective, efficient
and authoritative standards supervisory system commanding the support of all
constituents”; (2) “welcomed the clear statement by the Committee of Experts of its
mandate as expressed in the Committee’s 2014 report” and “underscored the critical
importance of the effective functioning of the Committee on the Application of Standards
in conformity with its mandate at the 103rd Session of the International Labour
Conference”; and (3) “called on all parties concerned to contribute to the successful
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conclusion of the work of the Conference Committee on the Application of Standards at
the 103rd Session of the International Labour Conference”. The Worker members declared
that it was within this framework that they would conduct their activities within this
Committee.

10. The Employer members looked forward to constructive dialogue in the work of this
Committee. The Employer members expressed their appreciation for both the informal and
formal interaction enjoyed with the Committee of Experts over the past year, looked
forward to working together with the Committee of Experts, and expressed their desire for
continued, constructive and sustainable interaction. They also restated the view that
international labour standards were of vital importance in an increasingly globalized world
and highlighted the opportunity for international labour standards to play an even more
important role in enterprises around the globe.

11. The Employer members reiterated their commitment to the ILO supervisory system, both
to the work of this Committee and of the Committee of Experts, as these two bodies made
up the two pillars of the supervisory system. They hoped that the supervisory system
would continue to maintain its relevance and effectiveness, stressed that tripartite
governance was necessary to ensure its credibility, continued relevance and sustainability
and reaffirmed their continued support in this regard. The Employer members were
cohesive and united in their commitment to the proper work of the supervisory system,
which was best illustrated by the increase in the number of comments of employers’
organizations provided to the Committee of Experts. They welcomed the opportunity to
continue to actively and constructively participate in each of the facets of the supervisory
system.

12. The Employer members also wished to thank the Worker members on the work done
relating to the list of cases. Within the negotiation process, the Employer members
remained committed to the effectiveness of the work of this Committee and concurred with
the Worker members on the value of balanced negotiations within the Committee and the
hope that the year 2014 would be the year of solutions. They were heartened by the
constructive tone of the Worker members and looked forward to a constructive and
efficient adoption of the list of individual cases and the constructive and efficient
discussion of each individual case.

Work of the Committee

13. In accordance with its usual practice, the Committee began its work with a discussion on
general aspects of the application of Conventions and Recommendations and the discharge
by member States of standards-related obligations under the ILO Constitution. In this part
of the general discussion, reference was made to Part One of the report of the Committee
of Experts on the Application of Conventions and Recommendations and to the
information document on ratifications and standards-related activities. During the first part
of the general discussion, the Committee also considered its working methods with
reference being made to a document submitted to the Committee for this purpose. ® A
summary of this part of the general discussion is found under relevant headings in
sections A and B of Part One of this report.

® Work of the Committee on the Application of Standards, ILC, 103rd Session, C.App./D.1 (see
Appendix I).
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14.

15.

16.

17.

18.

19.

The second part of the general discussion dealt with the General Survey concerning
minimum wage systems carried out by the Committee of Experts. It is summarized in
section C of Part One of this report.

Following the general discussion, the Committee considered various cases concerning
compliance with obligations to submit Conventions and Recommendations to the
competent national authorities and to supply reports on the application of ratified
Conventions. Details on these cases are contained in section D of Part One of this report.
Section E contains a summary of the discussion on the 19 individual cases for which the
Committee did not adopt conclusions. The adoption of the report and closing remarks are
contained in section F of this report.

The Committee considered 25 individual cases relating to the application of various
Conventions. The examination of the individual cases was based principally on the
observations contained in the Committee of Experts’ report and the oral and written
explanations provided by the governments concerned. As usual, the Committee also
referred to its discussions in previous years, comments received from employers’ and
workers’ organizations and, where appropriate, reports of other supervisory bodies of the
ILO and other international organizations. Time restrictions once again required the
Committee to select a limited number of individual cases among the Committee of
Experts’ observations. With reference to its examination of these cases, the Committee
reiterated the importance it placed on the role of the tripartite dialogue in its work and
trusted that the governments of all those countries selected would make every effort to take
the measures necessary to fulfil the obligations they had undertaken by ratifying
Conventions. A summary of the information submitted by Governments, the discussions,
and conclusions of the examination of individual cases were contained in Part Two of this
report.

With regard to the adoption of the list of individual cases to be discussed by the
Committee, the Chairperson of the Committee announced that the final list of individual
cases was now available.

Following the adoption of the final list of individual cases by the Committee, the Employer
members recalled that the adoption of the list of cases was a difficult process. They were
pleased that consensus had been reached well in advance of the deadline established. This
demonstrated their commitment to ensuring that there was no delay in the work of the
Committee. Considerable effort had been made to ensure regional balance, as well as
balance between the fundamental, governance and technical Conventions. The Employer
members expressed the hope that the work taking place in the Governing Body relating to
the process of the adoption of the list of individual cases would continue, including
identification of objective criteria for this list. They expressed the hope that the issue
would be addressed, at the latest, in the Governing Body held in March 2015, in order to
facilitate an orderly and efficient conclusion of the list of cases for the following year.

The Worker members recalled their commitment to avoiding a recurrence of the situation
in 2012, when there had been no list of cases to discuss, or of the situation in 2013 when
they had to concede to the request to include a disclaimer by the Employers’ group in the
conclusions adopted by the Committee on a number of individual cases relating to
Convention No. 87, to guarantee the adoption of a list. The past issues concerning the
Committee of Expert’s mandate were no longer relevant given that this matter had been

* ILC, 103rd Session, Committee on the Application of Standards, C.App./D.4/Add.1 (see
Appendix I1).
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clarified by the Committee and unanimously recognized by the Governing Body in March
2014. There could therefore no longer be any discussion of incorporating the disclaimer
used last year in the conclusions of this year’s individual cases. For a number of years, the
selection of individual cases had become a very difficult exercise, whereas it should be a
process in which the social partners must work together with a view to reaching
compromises without any recourse to veto. Since 2012, the Worker members had been
undertaking considerable preparatory work to come up with a proposal for the list of cases,
in accordance with the criteria adopted. This list was now challenged by proposals
emanating from the Employer members, before being adopted and immediately
communicated to the Governments. This year again, in the interest of the smooth running
of the Committee’s work, the Worker members had had to waive a number of highly
significant cases, such as that of Guatemala and Zimbabwe. It was a source of considerable
frustration that the case of Turkey concerning the application of the Right to Organise and
Collective Bargaining Convention, 1949 (No. 98), was missing from the final list, for
reasons that were very obscure. Could this be attributed to the prospect of a special
meeting of the World Economic Forum in Istanbul in September 2014, the fear of
discouraging foreign investment or the Government’s view that the case was poorly
documented in the report of the Committee of Experts? These considerations were not
valid reasons because economic development could not be pitted against workers’
fundamental rights, and the Government could have taken the opportunity of a discussion
to counter any possible misrepresentations the Committee of Experts might have made in
handling the case. The worrying case of Turkey, where the implementation of Conventions
Nos 87 and 98 had been examined for years, was included in the preliminary list after
considerable reflection by the Turkish trade unions, who nevertheless accepted its
withdrawal from the final list — in a spirit of compromise and solidarity that was
noteworthy. The Committee’s examination of the matter in 2013 had enabled it to
guarantee the follow-up of the issues under consideration, mostly linked to the application
difficulties of a legislation that supposedly regulated issues related to freedom of
association and collective bargaining. Although reforms had been made, their
implementation was encountering serious obstacles and the Government seemed to refuse
the assistance that the Committee of Experts and the Office could provide it. As part of its
adaptation process to the standards of the European Union, it was in Turkey’s interest to
bring itself into line with ILO Conventions. The Worker members therefore formally
called upon the Turkish employers and Government to join the workers to take the
opportunity provided by this Conference in order to draft, in a constructive spirit, a joint
statement in which they committed themselves to continuing their efforts from a legislative
standpoint and took the necessary measures to move forward in these areas, even in the
absence of a discussion in this Committee.

20. Following the adoption of the list of individual cases to be discussed by the Committee, the
Employer and Worker spokespersons conducted an informal briefing for Government
representatives.

Working methods of the Committee

21. The Chairperson announced, in accordance with Part V(E) of document D.1, the time
limits for speeches made before the Committee. These time limits were established in
consultation with the Vice-Chairpersons and it was the Chairperson’s intention to strictly
enforce them in the interest of the work of the Committee. The Chairperson also called on
the members of the Committee to make every effort so that sessions started on time and the
working schedule was respected. Finally, the Chairperson recalled that all delegates were
under the obligation to abide by parliamentary language. Interventions should be relevant
to the subject under discussion and be within the boundaries of respect and decorum.
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B. General questions relating to
international labour standards

General aspects of the supervisory procedure

Statement by the representative
of the Secretary-General

22.

23.

24,

The representative of the Secretary-General pointed out that the mandate of this
Committee under the Constitution and the Standing Orders of the Conference was at the
core of the ILO’s work in supervising the effective implementation of international labour
standards at the national level. The Committee had a long standing practice of focusing its
discussions on a list of individual cases proposed by the representatives of the Employers
and Workers on the basis of the report of the Committee of Experts. Further details
concerning the work of this Committee were set out in document D.1 which reflected the
decisions taken so far by the Committee on the basis of the recommendations made by its
tripartite Working Group on Working Methods.

With respect to the discussion of the General Survey of the Committee of Experts
concerning minimum wage systems, she wished to highlight, in addition to the significance
of this topical subject-matter, an important institutional dimension: this year, for the fifth
time, the subject of the General Survey had been aligned with the strategic objective that
would be examined in the context of the recurrent discussion under the follow-up to the
ILO Declaration on Social Justice for a Fair Globalization, 2008 (2008 Social Justice
Declaration). The General Survey on the minimum wage fixing instruments would inform
the recurrent discussion on the strategic objective of social protection (labour protection) to
be held at the 104th Session (2015) of the Conference. In accordance with a decision taken
by the Governing Body in November 2010, the review of this General Survey by this
Committee was to take place, for the first time, one year in advance of the recurrent
discussion by the Conference so as to facilitate better consideration and integration of the
standards-related aspects in the report prepared by the Office for the recurrent discussion
and into the outcome of that discussion.

Turning to the follow-up to the 2012 Committee on the Application of Standards (CAS),
the representative of the Secretary-General recalled that, following a very constructive
discussion in March 2014, the Governing Body had taken a number of decisions. They
included a call on all parties concerned to contribute to the successful conclusion of the
work of this Committee at the current session of the Conference. The Governing Body had
also recommended that this Committee consider convening its Tripartite Working Group
on Working Methods to take stock of current arrangements and develop further
recommendations in relation to its working methods. This was a matter that the Committee
may wish to consider, also having regard to the possible implications on the work of this
Committee of the decisions on the reform of the Conference which would be implemented
on a trial basis at the 104th Session of the Conference in 2015 (including a reduced
duration of the Conference). For these reasons, the necessary arrangements would have to
be made for such a meeting of the Tripartite Working Group in November 2014, the
findings of which would then be submitted to the tripartite Working Party on the
Functioning of the Governing Body and the International Labour Conference before
formalizing final recommendations. The Governing Body had also requested the Director-
General to prepare a document for its November 2014 session setting out the possible
modalities, scope and costs of action under article 37(1) and (2) of the ILO Constitution to
address a dispute or question that might arise in relation to the interpretation of an ILO
Convention, as well as a document on a time frame for the consideration of remaining
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outstanding issues in respect of the supervisory system and for the launching of the
standards review mechanism.

25. In terms of other important developments that needed to be highlighted, the speaker stated
that the Maritime Labour Convention, 2006, had entered into force on 20 August 2013 and
had become binding international law for the first 30 Members whose ratification of the
Convention had been registered by 20 August 2012. Argentina had submitted the
instrument of ratification on 28 May 2014, bringing the number of ratifying member States
to 59 and the coverage of the world fleet to more than 80 per cent. This Convention
established minimum international standards for working and living conditions for
seafarers and presented novel features of particular relevance to the future orientation of
the ILO standards policy that could usefully be considered for the purpose of designing
ILO standards that met the requirements of the 2008 Social Justice Declaration. The first
meeting of the Special Tripartite Committee (STC) established by the Governing Body in
accordance with Article XIII of the Maritime Labour Convention, 2006, had taken place at
the ILO in Geneva from 7 to 11 April 2014. The STC had a central role with respect to the
more rapid process for amendment of the Convention to allow it to respond to changes and
important needs in the sector. Two proposals for amendments had been jointly submitted
by the Shipowner and Seafarer representatives and related to financial security in cases of
abandonment of seafarers and in the event of death or long-term disability of a seafarer due
to occupational injury, illness or hazard. The proposals for amendments had been adopted
by the STC and were submitted to the current session of the Conference for approval. This
very rapid process for amendment was unique and a source of inspiration in the reflection
on the need to keep the ILO body of standards up to date.

26. The speaker further referred to two standard-setting items placed on the agenda of the
current session of the Conference: the first related to supplementing the Forced Labour
Convention, 1930 (No. 29) — single discussion; and the second related to facilitating
transitions from the informal to the formal economy (with a view to the adoption of a
Recommendation under the double discussion procedure, the second discussion being
scheduled in 2015). In 2016 and 2017, the Governing Body had selected the revision,
under the double discussion procedure, of the Employment (Transition from War to Peace)
Recommendation, 1944 (No. 71) — decent work for peace, security and disaster resilience.
It should be noted that a number of Governing Body members — in particular from the
Government group, but also the Employers’ group — had consistently underlined that the
standards review mechanism adopted by the Governing Body in November 2011 but not
yet operationalized should be implemented as soon as possible to keep the ILO body of
standards up to date.

27. The representative of the Secretary-General also wished to recall another important
decision taken by the Governing Body in relation to the evaluation of the impact of the
2008 Social Justice Declaration to be undertaken by the International Labour Conference
in 2016. The evaluation would include the issue of the cycle of recurrent discussions and
their coordination with the General Surveys and the related CAS discussion. In taking this
decision, the Governing Body had decided to postpone to 2017 the last recurrent
discussion of the first cycle, which related to fundamental principles and rights at work and
was initially scheduled for 2016.

28. With regard to recent actions taken by the Office to improve the impact of the standards
system, including the supervisory system, the speaker reported that the Office had been
very active in following up with countries on the basis of the conclusions adopted by this
Committee in 2013. The case of the application of Convention No. 182 on the worst forms
of child labour by Uzbekistan was a particularly positive example. The 2013 conclusions
of this Committee had encouraged the Government to agree on the monitoring of the
cotton harvest, and a joint ILO-Uzbek monitoring had taken place from 11 September

ILC103-PR13-PI-NORME-140606-6-En.docx 13 Part 1/9



29.

30.

31.

until 31 October 2013. The monitoring units had undertaken unannounced visits covering
approximately 40,000 kilometres across the country (over 800 documented site visits and
1,500 documented interviews with employers, farmers, children found in or around cotton
farms, teachers, etc.). The results of the monitoring (inter alia, 57 confirmed cases of
children working in the cotton fields) had been presented to the Government and the social
partners, for discussion and follow-up. In December 2013, the Committee of Experts had
noted these developments with interest and welcomed the Government’s collaboration
with the ILO. This case demonstrated how the ILO supervisory system, coupled with
effective technical assistance, could have a significant impact towards the effective
application of ILO standards and the advancement of decent work. In 2014, the ILO had
continued work with the Uzbek Government and the social partners leading to the
signature on 25 April 2014 of the first Decent Work Country Programme for Uzbekistan,
which contained a strong international labour standards component. The information
document also contained information on other countries where the technical assistance of
the Office, including that provided in the framework of the time-bound programme
financed by the Special Programme Account (SPA), had had a significant impact at the
country level.

The representative of the Secretary-General noted the important work carried out by the
Committee on Freedom of Association (CFA) as well as the continued review of its
working methods and procedures. At its March 2014 session, the CFA had supported the
use of special national complaints mechanisms for the review of alleged violations of
freedom of association and had encouraged the Office to continue to foster the further
development of such mechanisms with full participation of the social partners. The CFA
had invited governments to consider recourse to this practice, especially in cases where it
was felt that resolution could be achieved at an early stage. The implementation of such
tripartite dispute settlement mechanism in Latin America (mostly in Colombia and
Panama) had proved useful to prevent and solve disputes related to freedom of association
and collective bargaining. Such a mechanism had just been created in Guatemala, and
other countries in the region were considering this possibility. In the framework of the
work undertaken under the area of critical importance on the protection of workers from
unacceptable forms of work, the possibility of extending the application of this type of
tripartite dispute settlement mechanisms both to interested countries in other regions and to
areas covered by other international labour standards was currently being considered.

The representative of the Secretary-General wished first to recall that May 2014 marked
the 70th anniversary of the adoption of the Declaration concerning the aims and purposes
of the International Labour Organisation (Declaration of Philadelphia), which affirmed the
fundamental principles on which the ILO was based: social justice; labour is not a
commodity; freedom of expression and of association are essential to sustained progress;
and poverty anywhere constitutes a danger to prosperity anywhere. She called on ILO
member States to ratify and effectively implement up-to-date ILO Conventions, including
the ILO fundamental and governance Conventions. In the light of continuing difficulties in
labour markets in many countries and the discussion by the Conference this year of the
recurrent item report concerning the strategic objective of employment as a follow-up to
the ILO 2008 Social Justice Declaration, she highlighted the 50th anniversary of the
adoption of Convention No. 122 (ratified by 108 member States) and the guidance
provided by the Global Jobs Pact adopted by the International Labour Conference in 20009.

Lastly, the speaker wished to draw attention to the up-to-date Conventions on occupational
safety and health (OSH), in particular the Occupational Safety and Health Convention,
1981 (No. 155), and the Promotional Framework for Occupational Safety and Health
Convention, 2006 (No. 187). The recent tragic events in the mining sector in Turkey but
also in the Central African Republic (2013), Chile (2010), China (2012, 2013),
New Zealand (2010), South Africa (2012) and United States (West Virginia, 2010), had

13 Part I/10

ILC103-PR13-PI-NORME-140606-6-En.docx



32.

seen the deaths of a staggering number of workers. These events, as well as other tragic
events such as in Bangladesh (Rana Plaza, 2013) and in Japan (Fukushima, 2011)
underlined the paramount importance of OSH particularly as regards dangerous
occupations, such as mining, construction and agriculture. The protection of workers
against sickness, disease and injury arising out of their employment was enshrined in the
Preamble of the ILO Constitution, while adequate protection for the life and health of
workers in all occupations was reaffirmed in the Declaration of Philadelphia and the 2008
Social Justice Declaration. A significant body of international instruments and guidance
documents had been developed and adopted by the ILO over the years. Presently it could
be affirmed that the right to a safe and healthy working environment was a human right; it
was the right of every worker to his or her physical integrity and personal security in the
workplace. The representative of the Secretary-General therefore wished to take this
opportunity to urge all ILO member States that had not yet done so to examine as a matter
of urgency the possible ratification of up-to-date ILO OSH Conventions, including those
that addressed specific OSH hazards and dangerous occupations. For those countries with
mining industries, the ILO Safety and Health in Mines Convention, 1995 (No. 176),
provided an excellent framework for putting in place a coherent policy for occupational
safety and health in mines. Workers had a right to information, training and genuine
consultation on and participation in the implementation of safety and health measures
concerning the hazards and risks they faced in the mining industry, and urgent action was
needed to prevent any fatalities, injuries or ill health affecting workers or members of the
public, or damage to the environment arising from mining operations.

She concluded by congratulating all those governments who had taken action to implement
or otherwise give effect to ILO Conventions and Recommendations and the employers’
and workers’ organizations for their engagement to advance the ILO standards agenda.

Statement by the Chairperson of the
Committee of Experts

33.

34.

35.

The Committee welcomed Mr Abdul Koroma, Chairperson of the Committee of Experts,
who expressed his appreciation for the opportunity to participate in the general discussion
and the discussion of the General Survey concerning minimum wage fixing systems of the
Committee on the Application of Standards. He stressed the importance of a solid
relationship between the two Committees in a spirit of mutual respect, collaboration and
responsibility.

At the outset, the Chairperson of the Committee of Experts paid tribute to Dr Dierk
Lindemann who had passed away in March 2014. Dr Lindemann had been appointed by
the Governing Body to the Committee of Experts in March 2012; before that he had made
an invaluable contribution to standard setting in the maritime field, including as a
spokesperson for the Shipowners’ group at the International Labour Conference (ILC)
maritime session that had adopted the Maritime Labour Convention, 2006.
Dr Lindemann’s expertise and wisdom would be sorely missed in the Committee of
Experts.

The speaker further pointed out that the special sitting of the Committee of Experts with
the two Vice-Chairpersons of the Committee on the Application of Standards, and the
participation of the Chairperson of the Committee of Experts in the work of the Committee
on the Application of Standards, were the means whereby representatives of the two
Committees exchanged views on matters of common interest. During the special sittings of
the 2012 and 2013 sessions of the Committee of Experts, the exchange of views had
focused on matters arising from the June 2012 discussions of the Committee on the
Application of Standards. At the time of the Committee of Experts’ examination of those
matters, namely the mandate of the Committee of Experts and the right to strike under
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36.

37.

38.

Convention No. 87, diverging views had prevailed among the constituents. As an
independent body with a specific mandate vested in it by the Conference and the
Governing Body, the Committee of Experts should give priority to fulfilling that mandate.
Its credibility and authority rested first and foremost on the quality of its technical and
impartial examination of the application of ratified Conventions, which represented a
significant amount of work to be performed in a limited period of time. Yet, being
cognizant that its work and relationship with this Committee were at the heart of the ILO
supervisory system, and that, since June 2012, the integrity, effectiveness and authority of
the ILO’s supervisory system were at stake, the Committee of Experts had decided to
adopt a constructive approach. It had carefully examined the matters of its mandate and the
right to strike under Convention No. 87, in order to contribute to the institutional challenge
in a way consistent with its mandate and befitting its role in the overall supervisory system.
In this endeavour, it had confidently relied upon the principles at the core of its existence
and functioning, and on its dialogue with the Committee on the Application of Standards.

The Committee of Experts had made a statement on its mandate, contained in paragraph 31
of its General Report, which the Governing Body had welcomed in March 2014. On the
right to strike in relation to Convention No. 87, the Committee of Experts had appreciated
the additional thoughts shared by the two Vice-Chairpersons, as well as the extensive
presentations by the International Organisation of Employers (IOE) and the International
Trade Union Confederation (ITUC) concerning the issue; it had noted, however, that the
two groups’ viewpoints were diametrically opposed. As indicated in paragraph 92 of its
General Report, as an independent body, the Committee of Experts had set out its
observations on the right to strike under Convention No. 87 on numerous occasions taking
into account the criteria applied by the CFA. These observations could be questioned by
the tripartite constituents or recourse could be made to article 37 of the ILO Constitution.
As it had noted in paragraphs 26 and 27 of its General Report, the Committee of Experts
had devoted considerable time to discussing the issues raised and preparing to
communicate its positions, at the expense of time that the Committee would be spending
reviewing reports from governments and comments from the social partners. The
Committee of Experts had also recalled in its General Report that it had made adjustments
to its working methods over the years and would continue to do so, including by reviewing
the proposals made during the June 2013 general discussion of the Committee on the
Application of Standards. Importantly, it had considered that it was for the tripartite
constituents to address and resolve ultimately political issues; the Committee of Experts
had never been, and was not, a political body.

During its March 2014 session, the Governing Body had encouraged the continuation of
informal dialogue between the Committee of Experts and the Committee on the
Application of Standards. It had also invited the Committee of Experts to continue to
review its working methods with a view to further enhancing effectiveness and efficiency.
The Committee of Experts had decided to convene its subcommittee on working methods
at its next session. In this regard, the Committee of Experts had also aimed to streamline
the contents of its report to ensure that it focused on the most important issues regarding
the application of Conventions and to facilitate their examination by this Committee and
the Conference.

With regard to the General Survey on minimum wage fixing instruments, the speaker
indicated that its scope was limited to the most recent and comprehensive ILO wage-fixing
instruments, namely the Minimum Wage Fixing Convention, 1970 (No. 131), and its
corresponding Recommendation No. 135. These instruments called for the establishment
of minimum wage systems covering all groups of wage earners whose terms of
employment were such that coverage would be appropriate. He pointed out that, in light of
the economic crisis, the Committee of Experts had devoted a chapter to the role of
minimum wages in the difficult contexts that some ILO member States faced due to the
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39.

economic crisis, as underlined by the Global Jobs Pact, and had recalled the need to
involve the social partners in minimum wage fixing, particularly in times of economic
difficulties. The Chairperson hoped that the ILO would have the capacity to respond
positively to the large number of requests made by governments and employers’ and
workers’ organizations for technical or advisory assistance with the implementation or
operation of minimum wage fixing machinery. He concluded by indicating that
Convention No. 131 was one of the most flexible ILO instruments in terms of its methods
of application, making it possible for countries at very different levels of development to
give effect to its provisions. The Committee of Experts had concluded that the objectives,
principles and methods set out in Convention No. 131 and Recommendation No. 135
remained highly relevant, and that ILO member States that had not ratified the Convention
should be strongly encouraged to do so. Minimum wage fixing was positive for employers
as well, as it contributed to ensuring a level playing field. It was, therefore, necessary to
breathe new life into Convention No. 131 and Recommendation No. 135 to reflect the
current trends towards global reactivation of minimum wage policies.

The Employer members and the Worker members welcomed the presence of the
Chairperson of the Committee of Experts in the general discussion of the Conference
Committee. The Employer Vice-Chairperson thanked the Chairperson of the Committee of
Experts on the Application of Conventions and Recommendations for his comments
concerning the solid relationship between the two Committees in a spirit of mutual respect,
collaboration and responsibility.

Statement of the President of the Conference

40.

41.

42.

The President of the Conference indicated that his visit came with the responsibility of
establishing contact with the Conference committees, determining the status of the work in
progress and making himself available. The particularity of the Committee on the
Application of Standards lay in the difficulties and tensions of consensus building, and in
the satisfaction of achieving that consensus through dialogue. The Organization’s
comparative advantage was its standard-setting role and its tripartite structure. The
Committee was central to the supervisory work of the Organization. Underscoring the
arduousness of such work, he emphasized his unconditional support to the work of this
Committee. Fortunately, the list of cases had been adopted and a new stage had begun,
namely the discussion of each of the cases, with a shared responsibility based on the wish
to maintain harmonious social and labour relations. One had to trust in the efficacy and
responsibility of all members of the Committee to reach conclusions that would exemplify
the tripartism which was the advantage of the ILO.

The Employer members welcomed the attendance of the President and the Vice-Presidents
of the Conference in the Committee and greatly appreciated the statement of the President
and especially the value given by him to consensus and to the supervisory system as a
whole. His words would guide the Committee in its work.

The Worker members observed that the presence of the Chairperson and Vice-
Chairpersons of the International Labour Conference highlighted the Committee’s
importance for the ILO and for its standard-setting system. Adopting standards and
monitoring their application was an important way of improving labour relations. Since the
ILO was the only global institution in which the workers were directly represented, they
fully intended to assume their responsibilities in the matter. He concluded with the hope
that the Committee would be guided by the maxim that “every worker is worth more than
all the gold in the world”.
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Statements by the Employer members

43.

44,

45,

46.

47.

The Employer members emphasized that the Committee of Experts was only one of the
two pillars of the ILO supervisory system, and that ultimate responsibility for the
supervision of standards lay with the tripartite constituents, who were represented in the
Conference Committee. In previous comments, they had emphasized the importance of the
role of the Committee of Experts in assisting in understanding the voluminous information
provided each year with respect to the application of standards.

The Employer members welcomed the fact that the deadline for the selection of individual
cases had been met, which reflected the commitment of Employer and Worker members to
ensuring that there was no delay in the work of the Conference Committee. They added
that the negotiation and adoption of the list of individual cases was a difficult and
challenging process for both the Worker and Employer members, which gave rise to
concerns with regard to the sustainability of the present system. They emphasized that
additional objective criteria needed to be developed and considered for the adoption of the
list, based on automatic, objective and transparent elements. They reaffirmed the
importance of this issue, which they hoped would be resolved by the March 2015 session
of the Governing Body at the latest. They hoped that by the time of the Conference
discussion next year, the Worker and Employer members would have an improved method
for the adoption of the list in place.

Another issue that needed to be highlighted was the negotiation of the conclusions of the
Conference Committee. Short, clear and straightforward conclusions were needed
indicating in a clear and unambiguous fashion what governments needed to do to improve
compliance with ratified Conventions. Moreover, while conclusions could reflect
consensual recommendations, from time to time diverging views in the Conference
Committee concerning certain conclusions could also arise. The Employer members hoped
that, if this was the case, the Conference Committee would be able to note the difference of
opinions in its conclusions, where appropriate.

The Employer members welcomed the spirit of mutual respect, cooperation and
responsibility that had consistently prevailed over the years between the Committee of
Experts and the Conference Committee. They encouraged the intensification of frank
dialogue, which was vital to the relevance of the supervisory system. They also welcomed
the response of the Committee of Experts to the discussions in the Conference Committee
and the clarification by the Committee of Experts in paragraph 31 of the General Report
concerning the scope of their mandate. The Committee of Experts indicated that their
recommendations were non-binding, being intended to guide the actions of the national
authorities, which provided clarity on the scope of the mandate of the Committee of
Experts, without undermining the importance of the supervisory system. Moreover, noting
that the heading “mandate” was used twice, before paragraph 31 of the General Report, as
well as in the Reader’s note, the Employer members expected the clarification set out in
paragraph 31 should only be set out once in the report so as to avoid confusion. They
further encouraged the Committee of Experts to continue to set out this section of the text
in bold, in all future reports, including the General Survey, as it was important to highlight
its significance.

The Employer members reiterated that, as they had done when the mandate of the
Committee of Experts was being clarified, they accepted that the role of the Committee of
Experts required a certain degree of interpretation when formulating their non-binding
guidance. However, to ensure the credibility of the entire supervisory system, it was
crucial that the Committee of Experts remained within its mandate. The Committee of
Experts should avoid straying into indirect labour standard setting by adding further
obligations to Conventions through extensive interpretations, filling in gaps that had
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appeared since a Convention was negotiated or by narrowing the flexibility of Conventions
by providing subsequent restrictive interpretations. Standard setting was vested solely with
ILO constituents and the Employer members vowed to resolutely defend this principle.
The Committee of Experts could not fill the void created by the continued absence of an
operational standards review mechanism. There was a consensus in the Governing Body
regarding the need for a relevant and up-to-date body of ILO standards and the proposals
to commence the standards review mechanism were awaited. The non-binding
observations and recommendations of the Committee of Experts were not a substitute for a
standards review mechanism and any expansion of the mandate of that Committee by the
Experts risked undermining the supervisory system and hampering the work in the
Governing Body.

48. The Employer members questioned why the Committee of Experts’ annual reports were
published with no prior review or approval of the Governing Body. Such a procedure
would further strengthen governance within the supervisory system. Moreover, the
Committee of Experts should avoid criticizing general government policies, such as
austerity measures and fiscal consolidation. Such opinions were not appropriate as the
mandate of the Committee of Experts was to examine the application of standards, and it
did not have a political mandate.

49. In paragraph 92 of the General Report, the Committee of Experts recalled that it had set
out in great detail its observations relating to the right to strike, taking into account the
criteria applied by the Committee on Freedom of Association (CFA). This created the risk
of a critical misunderstanding. The CFA was neither a mechanism for supervising ILO
Conventions nor a tripartite standard-setting body, as its work was based on the call of the
ILO Constitution to recognize the principle of freedom of association. The decisions taken
by the CFA in relation to specific cases could therefore not be elevated as general
principles or general rulings with reference to Conventions Nos 87 and 98. The CFA was
not concerned with the application of any Convention, and its recommendations could not
be deemed as case law for the interpretation of the principles in Conventions. Moreover,
the members of the CFA served in their personal capacities and, while they came from the
constituencies of the ILO, they did not represent these constituents.

50. Referring to paragraph 92 of the General Report, the Employer members thanked the
Committee of Experts for having recognized that the supervisory system allowed for its
work to be questioned and for having confirmed that, if there was a dispute concerning the
correct interpretation of a Convention, then article 37 of the ILO’s Constitution provided a
way forward. This meant that if the constituents in this Committee did not agree with an
interpretation, the correct functioning of a credible supervisory system would require that
such a disagreement be visible in its conclusions and, if necessary, brought forward
pursuant to article 37. The need for visibility of disagreement in this Committee’s
conclusions was at odds with the opening statement made by the Worker members when
they challenged the sentence that had been included in the majority of the conclusions
adopted by this Committee in 2013 regarding the application of Convention No. 87. The
inclusion of this sentence in the conclusions had reflected the position of the Employer
members, and consensus at all costs was no longer sustainable or credible. There was no
agreement within this Committee on the recognition of a “right to strike” in Convention
No. 87, as developed by the non-binding guidance of the Committee of Experts. The crisis
resulting from the 2012 General Survey had confirmed that there was a divergence in
views between this Committee and the Committee of Experts on the question of the
interpretation of the right to strike, which needed to be addressed. There should be a fresh
tripartite examination of this subject in light of the overall current industrial relations in
ILO member States. In this regard, a discussion at the ILC on the right to strike deserved
serious consideration.
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51.

52.

53.

54,

It was clear that the dispute concerning the right to strike would not go away simply if it
was ignored or by postponing consideration of the issue. With regard to the discussion of
individual cases concerning the application of Convention No. 87 containing a right to
strike issue, the Employer members would be coherent with their approach of the previous
year, and would support proposals for conclusions that did not, explicitly or implicitly, call
upon governments to bring their law and practice into line with the detailed right to strike
rules outlined by the Committee of Experts. Governments under examination for the
application of Convention No. 87 were free to confirm during the supervision process
whether or not they agreed to adhere to the Committee of Experts non-binding guidance on
this subject in their country. The Employer members would insist that, when appropriate,
the conclusions should explicitly state that there was no consensus concerning the right to
strike and that the conclusions therefore did not cover that subject. The Employer members
expected that the agreement of the previous year would continue, particularly as the list of
cases for examination this year contained cases concerning the right to strike. The
Employer members emphasized that the conclusions adopted had to reflect the views of the
participants of the discussion.

Regarding the individual cases that had not been selected for discussion, the Employer
members indicated that the case of Chile on the application of Convention No. 87 was a
clear example of the Committee of Experts exceeding its mandate, as that Committee had
been requesting for a number of years the amendment of various sections of the Labour
Code regarding the right to strike. Regarding the application by El Salvador of Convention
No. 144, the Employer members requested the Government to comply with the Convention
by meaningfully consulting with the most representative employers’ and workers’
organizations, within the framework of the Labour Council, to find a solution guaranteeing
a balanced tripartite composition in all board councils of autonomous institutions.
Moreover, observations submitted to the Committee of Experts had not been taken into
account for several cases, including Serbia concerning the application of Conventions
Nos 87 and 144, Uruguay concerning the application of Convention No. 98, and the
Plurinational State of Bolivia concerning the application of Convention No. 131. The
Employer members indicated that the case of Togo, concerning the application of
Convention No. 87 was a clear demonstration of breach of freedom of association
principles due to government interference in the free and democratic election process of
the President of the most representative employers’ organization at national level.

The Employer members recalled that the previous year they had made a number of
proposals regarding the working methods and outputs of the Committee of Experts. They
welcomed the fact that the Committee of Experts had already taken measures to
accommodate some of those proposals and trusted that there would be a broader discussion
in which all the parties would engage constructively. With regard to the individual points
raised the previous year, they made the following comments.

Closer cooperation between the Conference Committee, the Committee of Experts and the
Office. The previous year, the Employer members had expressed their appreciation of the
informal exchange of views organized in February 2013 between the members of the
Conference Committee and members of the Committee of Experts, together with
representatives of the Office. They emphasized the vital relevance of more direct dialogue
with the Committee of Experts to facilitate its understanding of the realities and needs of
the users of the supervisory system. They trusted that further steps would be taken in the
future to intensify that dialogue and cooperation. One important measure to strengthen
links between the Committee of Experts and constituents could be to involve the Bureau
for Employers’ Activities (ACT/EMP) and the Bureau for Workers’ Activities (ACTRAV)
in the briefing programme for new members of the Committee of Experts.
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55. A more participatory approach for the report of the Committee of Experts. The Employer
members added that they had proposed changes to the format of reports of the Committee
Experts with a view to increasing tripartite participation and better reflecting tripartite
inputs in its reports. Some progress had been achieved, as the Committee of Experts now
reflected more extensively on the submissions made by the International Organisation of
Employers and employers’ organizations, both in the General Report and in the
observations on individual countries. Further steps in that direction would be desirable and
sections of the report could be jointly identified where the views of employers and workers
regarding particular supervisory issues could be set out visibly and on a permanent basis.
Such sections could, for instance, consist of “general observations” preceding the
observations by the Committee of Experts on individual Conventions or groups of
Conventions. The Employer members were convinced that a report format which provided
more room for inputs from constituents would strengthen the credibility and acceptance of
the supervision of ILO standards, and they were prepared to consider jointly with the
Committee of Experts and the Office possible adaptations to that effect.

56. Addressing reporting failures in a more sustainable way. The Employer members noted
that in overall terms compliance with reporting obligations seemed to have improved this
year. They noted in particular the efforts made to provide technical assistance to countries
with the support of the Special Programme Account (SPA). As the Committee of Experts
had indicated in paragraph 82 of its General Report, there had been concrete and tangible
examples of improvements brought about by the SPA. Over and above individual cases of
progress, the SPA had also made it possible to put in place a strategy for the rationalization
of all technical assistance provided by the ILO concerning international labour standards.
The Employer members joined the Committee of Experts in welcoming this new approach,
thanked the Office for its work and trusted that the SPA would be continued and
adequately resourced in the future. Nevertheless, the reporting situation was still far from
satisfactory, as over a quarter of all reports due on the application of ratified Conventions
had not been received by the beginning of the meeting of the Committee of Experts.
Further steps were therefore needed to address the problem at its roots. Ratifying countries
should not just rely on the offer of technical assistance, but should take responsibility for
reporting seriously. Before ratifying Conventions, countries needed to evaluate and, if need
be, reinforce their reporting capacities. From a wider perspective, there was a need to
consolidate and simplify ILO Conventions, and to focus reporting on the essential.
Identifying ways to do so would be a task for the standards review mechanism, which they
hoped would soon be operational.

57. Achieving more focus in standards supervision by reducing the number and improving the
quality of observations. The Employer members noted significant progress this year, as
the report of the Committee of Experts had been shortened by almost one third, with less
serious and minor technical cases being addressed through direct requests. The increased
focus of the report would make it a more useful tool for the supervisory work of the
Conference Committee, which would have a better idea of major infringements of ratified
Conventions. They called on the Committee of Experts to continue concentrating its report
on the crucial compliance issues and to ensure that its observations were drafted in a clear
and straightforward manner. Observations should be limited to real problems of
application and requests for information should be made in direct requests only.

58. Measuring progress in compliance with ratified Conventions in a more meaningful way.
In this regard, the Employer members welcomed the fact that the Committee of Experts
had stopped identifying cases of “good practice” in the implementation of Conventions.
The identification of such cases, in addition to cases of “progress”, would appear t0 be
outside the scope of the supervision of standards. The identification and dissemination of
good practice was a task for the Office in the context of its technical assistance on
international labour standards and could involve the preparation of promotional materials
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59.

60.

or the organization of training. They noted that the Committee of Experts had continued to
record cases of progress, with 32 cases of progress noted in 25 countries, bringing the
overall number of cases of progress to 2,946 since the Committee had begun listing them.
The Employer members recalled their proposals made in 2013 on possibilities to improve
the measurement of progress in the implementation of ratified Conventions which went
beyond counting cases of progress. While appreciating that measuring progress in this area
was an ambitious and complex undertaking, they still considered that it should be
attempted. Measuring progress properly would be a means of proving the effectiveness of
the system, and would help to address possible weaknesses to make it even more effective.
That was all the more necessary as the proper implementation of Conventions appeared to
be the exception, rather than the rule. Taking as an indicator government reports which,
according to the Committee of Experts, did not call for observations, and thus reflected
compliance, they noted that there had been only 248 such reports in 2013, out of the
1,719 reports received on ratified Conventions. In other words, only 14 per cent of
ratifying countries were considered by the Committee of Experts to be implementing
ratified Conventions properly, compared to 20 per cent in 2012. The Employer members
once again expressed their readiness to discuss new ways of measuring progress in the
application of ratified Conventions with other ILO constituents, the Office and the
Committee of Experts. Serious consideration should be given to the implementation of
tripartite mechanisms at the national level to deal with problems of application.

In conclusion, the Employer members recalled that the outputs of ILO supervisory
mechanisms, including the Committee of Experts, were increasing in relevance and
importance for a number of reasons, including the consideration by national courts of the
international obligations of member States and the globalization of business. In that
context, the Employer members were committed to ensuring the relevance, sustainability
and credibility of the ILO supervisory system, as clearly illustrated by the number of
comments made by employers’ organizations to the Committee of Experts in 2013, which
had doubled in comparison with previous years. They added that, as they had stated
previously, they were open to considering different alternatives to make the adoption of the
list of individual cases more transparent and objective, and called for a solution to be found
by March 2015 at the latest. Finally, they recalled that they were committed to working
towards the standards initiative process proposed by the Director-General to make a better
and more transparent 1LO supervisory system that responded to the current needs of the
world of work. The technical work undertaken by the Committee of Experts, part of which
was reflected in the report before the Conference Committee, was an invaluable and crucial
part of the system. The standards review mechanism, which they expected would become
operational without further delay so that it could examine at all times whether the body of
standards was up to date, was another crucial piece of the puzzle.

The Employer member of Germany stated that the position of the Employer members on
the right to strike was very clear and did not need to be repeated. She wished to clarify that
the agreement on how to deal with the conclusions of Convention No. 87 cases containing
a right to strike that had been reached last year was not limited in time.

Statements by the Worker members

61.

62.

The Worker members recalled the consensus concerning the need to have relevant and
sustainable supervisory machinery for the application of international labour standards.
However, given that the Employer members did not envisage the status quo in this respect,
it was vital to act in a constructive way to ensure that the work of the Committee on the
Application of Standards retained all its impact.

A number of prospects had appeared feasible after the consultations carried out by the ILO
Director-General and in the context of the March 2014 Governing Body. Without wishing
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to gloss over the differences, there was a broad consensus on the need to take rapid action
to maintain a strong supervisory body, which had authority and was supported by all the
parties.

63. In the light of the above, the Committee on the Application of Standards should operate
efficiently and in accordance with its mandate this year. In the medium term, discussions
should be initiated, within its working group, on the ways to improve the Committee’s
working methods. With respect to the divergence of views on the application or
interpretation of international labour standards, an examination of the options available
under article 37 of the ILO Constitution should be initiated by the Governing Body at its
November 2014 session.

64. The Worker members considered that the matter of the mandate of the Committee had
been settled by the Committee itself in its two last reports. The Committee was a body —
unique within the United Nations system — made up of eminent jurists with proven
expertise, appointed in a tripartite manner by the Governing Body. Its role was to make a
technical and impartial evaluation of the implementation in law and in practice of ratified
Conventions, while taking account of the various national realities and different legal
systems. This acknowledged work allowed the Committee of Experts to guide the action of
the national authorities, both the legislative and the judicial action.

65. The Worker members noted that the Employer members not only called into question the
work of the Committee of Experts, as it had evolved over the years, but also — and for the
first time — that of the Committee on Freedom of Association, a tripartite body, which, by
its very composition, represented the Organization’s constituents.

66. Furthermore, the Worker members pointed out that the conclusions adopted by this
Committee pursuant to the discussions on the individual cases would be undermined and
no longer have any relevance if they were no longer to be adopted by consensus and
unanimously, as suggested by the Employer members.

67. Regarding the report of the Committee of Experts, it was regrettable to note that the
Committee seemed to be limiting itself in its dialogue with governments. There had been
an increase in the number of direct requests, which were far less visible and accessible than
the observations. In the case of certain Conventions, the observations were very short. Any
attempt to reduce the volume of the report of the Committee of Experts should not be made
at the expense of the substance of its comments. This cut in the length of comments
contradicted what the experts considered to be the core of their mandate, i.e. their
supervisory and advisory functions. Similarly, deferring certain cases to the following
report cycle would be liable to undermine the implementation of instruments and create a
sense of impunity among governments. The considerable number of comments that
received no reply from the governments would only continue to increase if the experts
continued on this path of self-censorship.

68. More specifically, the Worker members regretted that the comments of the Committee of
Experts concerning the Conventions on maternity protection lacked substance.
Discrimination against women on grounds linked to maternity was nonetheless
widespread, even when national legislation existed in that area.

69. Furthermore, forthcoming discussions on working methods should allow for a better
determination of the nature of a case of progress because a certain number of cases
recorded as such in the report of the Committee of Experts had been somewhat surprising.

70. Finally, the Worker members were pleased by the fact that the Committee of Experts had
highlighted the follow-up to the conclusions of the Committee on the Application of
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71.

72.

73.

Standards. This made it possible to evaluate clearly and rapidly the impact of the
Committee’s work.

In conclusion, the Worker members stated that they were particularly concerned by the
statements of the Employer members.

The Worker member of Brazil expressed his concern about the promotion of collective
bargaining in Brazil. Convention No. 154 had been ratified by Brazil in 1992, and
Article 5(2)(d) and (e) of the Convention stipulated that collective bargaining should not be
hampered by the absence or inappropriateness of rules governing the procedure to be used,
and that bodies and procedures for the settlement of labour disputes should be so
conceived as to contribute to the promotion of collective bargaining. Although indisputable
advances had been made in institutional democratization and the application of
international labour standards since the end of the civil-military dictatorship and the
adoption of the Federal Constitution in 1988, many mechanisms of state interference in
collective bargaining remained in force as a legacy of the period of dictatorship. Those
mechanisms discouraged collective bargaining and included the following: (1) provisions
of collective labour agreements which established by consensus workers’ financial
contributions were constantly overturned by the Labour Prosecution Service, whose rulings
were invariably upheld by the labour courts, without being based on any clear criterion of
legal reasonableness. These actions made political survival impossible for dozens of
workers’ organizations and were a real threat to freedom of association; (2) the use of
strike-breakers was not systematically opposed by the Labour Prosecution Service or the
labour courts, which operated on the principle of expediency and decided on a case-by-
case basis whether an administrative or judicial order was required to prevent that practice;
(3) the labour courts, in turn, granted injunctions to prevent picketing — an additional right
to the right of action contained in freedom of association — , which in practice made it
impossible to exercise the right to strike in various categories; (4) the Brazilian law
governing strikes recognized several activities as essential which were not recognized as
such by the ILO supervisory bodies; and (5) the final issue was protection of the stability
of workers’ representatives through decisions of the Higher Labour Court. In conclusion,
the speaker requested the Office to suggest to the Government that a tripartite commission
be sent to address the legislative changes that would ensure the effectiveness of
Convention No. 154 in Brazil.

The Worker member of the Netherlands, speaking on behalf of Worker members of the
Nordic countries and Belgium agreed to the statement made earlier by the Employer
members highlighting the increased relevance of international labour standards in today’s
world of globalization. The ILO Conventions, including Conventions Nos 87 and 98, were
crucial for the creation of fair globalization based on common standards, to be respected by
all. She recalled the statement of the President of the Dutch employers’ organization that
one does not compete on fundamental standards. The Employer members had correctly
noted that ILO Conventions were included in national legislation, instruments of regional
organizations as well as in codes of conduct of multinational enterprises and international
standards for business and human rights, such as the Guidelines for Multinational
Enterprises of the Organisation for Economic Co-operation and Development and the UN
Guiding Principles on Business and Human Rights. Trade unions in the Netherlands,
Belgium and the Nordic countries negotiated in good faith with employers’ organizations
and multinational companies about the implementation of these Guidelines. It was hard to
believe that the Employer members were committed to the ILO and its supervisory
mechanism when they saw no role for these in the protection of the right to strike. This
was particularly harmful in countries which did not or insufficiently protected the
fundamental rights of workers, and where the responsibility of the Committee was the
greatest. Workers took huge risks in these countries by standing up and defending these
fundamental rights by going on strike. The Employer members lost their credibility when
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74,

75.

taking away the protection from these workers by removing the fundamental right to strike
from international protection by the ILO supervisory mechanism.

The Worker member of Uruguay indicated that he intended to speak on behalf of the most
vulnerable workers who did not have freedom of speech, and stressed that freedom of
association was based on three main components, namely the right to organize, the right to
engage in collective bargaining and the right of trade unions to draw up their constitutions
and formulate their programmes. With regard to the argument that ILO standards did not
expressly refer to the right to strike, he highlighted the fact that they did not include the
right to private property of companies either. The answer was to be found in dialogue.
Tripartism was not an end in itself but was an instrument to achieve better living
conditions for all. In that regard, the ILO provided conditions that were conducive to
fighting for fundamental rights, which included the right to strike.

The Worker member of France considered certain statements made by the Employer
members shocking and regretted that the Committee and the most fundamental workers’
rights were once again taken hostage even as discussions were ongoing before the
competent body, namely the Governing Body. The right to strike, in France as in many
countries, was a right recognized by the Constitution. France was a country of social
dialogue but also of relations of power, and extensive strikes had sometimes been
necessary to secure recognition of important acquired rights. 1LO standards served as a
rampart against social Darwinism “where man became a wolf to his fellow men”. Rights
must prevail over economic freedoms and maintaining the contrary diverted from the
objectives of social justice, democracy and peace which characterized the ILO, and in
which the system of supervising the application of standards and the mandate of the
experts played a fundamental role. She concluded by underscoring the importance of
adopting the Committee’s decisions consensually in order to guide governments as best as
possible on the application of the ILO Conventions.

Statements by Government members

76.

77,

78.

The Government member of France was pleased that agreement had been reached again
this year on the list of 25 cases to be examined by the Committee. She trusted that the
Committee would work calmly and reach its decisions by consensus, which was one of the
ILO’s strong points. Her Government supported the ILO’s standard-setting system, which
was at the very heart of the Organization, and the system had to be both effective and
credible and include proper supervisory machinery. France was in favour of the
establishment of machinery that conformed to the spirit of article 37(2) of the ILO
Constitution and her Government would continue to advocate that a solution along those
lines be reached on a tripartite basis at the forthcoming Governing Body meeting in
November 2014.

The Government member of Uruguay, referring to the statement by the Employer
members, indicated that his country fully supported the supervisory system. Although a
case concerning Uruguay had been examined in the past, reporting to the Committee on the
Application of Standards should be no cause for anxiety or concern. Uruguay applied and
enforced the principles of freedom of association, collective bargaining and the right to
strike. Of course it was possible that some laws might not be in full conformity with ILO
standards, but a solution could always be found and the Government had never balked at
the cost entailed. It had passed laws that guaranteed the right to bargain collectively in
every sector of the economy and submitted a bill to Parliament in which every party would
have its say.

The Government member of Sudan highlighted the considerable efforts made by her
Government to apply international labour standards, which were based on the conviction
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79.

that dialogue, coordination and monitoring involving government, employers and workers,
were the only way to realize progress. The ultimate objective for the social partners was to
achieve justice, safeguard rights and achieve equality. Her Government requested 1LO
technical assistance with a view to ratifying Convention No. 87. The ILO technical
assistance received to enhance the capacity of labour inspectors had been greatly
appreciated and technical assistance in the area of occupational safety and health would be
equally useful. Highlighting the re-establishment of the National Advisory Committee on
Labour Standards in November 2013, which included the Ministry of Labour and the
social partners in equal numbers as well as relevant ministries and bodies, her Government
invited the Office to participate in the deliberations of this Committee which would be
inaugurated in August 2014.

The Government member of Belgium, also speaking on behalf of the Government member
of Germany, expressed his deep concern in the wake of certain views conveyed earlier on.
It was important to respect the decision taken at the previous session of the Governing
Body in March 2014, to reaffirm confidence in the mandate of the Committee of Experts
and the standards supervisory system, to ensure that the Committee’s work was not
jeopardized and that the unanimity principle was not called into question. The complex
issues facing the world as a whole could not be resolved without social dialogue and it was
essential that this principle, which was a defining feature of the ILO, was fully observed by
its constituents, as indicated in the wise words of the President of the Conference.

Reply of the Chairperson of the Committee of Experts

80.

81.

82.

The Chairperson of the Committee of Experts recalled that his statement at the opening
sitting of this Committee centred on the importance of the relationship between the
Committee of Experts and the Conference Committee. These two pillars in the ILO
supervisory system were bound by a relationship of mutual respect, cooperation and
responsibility. Through the work of the two Committees, the ILO guided member States to
apply or give effect to Conventions. The combination of this joint work would enable the
ILO to assess accurately the needs of its members and to respond effectively to them. He
considered that his primary duty was to ensure that the Committee of Experts continued to
fully take into consideration the views expressed by the Conference Committee. In
addition to the report of the Conference Committee, which would be communicated to
each member of the Committee of Experts, he would make an oral report to the Committee
during its opening session. The subcommittee on working methods of the Committee of
Experts would certainly give due consideration to the issues raised during this discussion.

With respect to the comments made by the Employer members on the appropriate
placement in the report of the Committee of Experts of the statement on its mandate, which
currently appeared in paragraph 31 of the report, the Committee of Experts would certainly
take this comment into account through its subcommittee on working methods.

Concerning the comments made by the Employer members during the general discussion
that the Committee of Experts should avoid criticizing general policies of a State, such as
austerity measures or fiscal consolidation policies, he indicated that in accordance with the
mandate of the Committee of Experts set out in paragraph 31 of its General Report, the
Committee of Experts would examine general policies of a State in the economic, fiscal or
other areas only where the Convention itself expressly required member States to declare
and pursue such general policies in a coordinated manner. This was the case under
Avrticle 3(b) of Convention No. 131 which provided that in determining the level of
minimum wages, the following should be taken into consideration: “economic factors,
including the requirements of economic development, levels of productivity and the
desirability of attaining and maintaining a high level of employment”.
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83.

84.

85.

86.

As regards the comments made by the Worker members on the observations made by the
Committee of Experts on the Application of Conventions and Recommendations relating
to maternity protection, he indicated that 12 countries whose reports had been due in 2013
had not been received.

Turning to the comments by the Employers members that in certain specific cases,
comments submitted by employers’ organizations had not been reflected in the report of
the Committee of Experts, he referred to paragraphs 95-99 of the General Report
concerning the treatment of comments received from employers’ and workers’
organizations in a non-reporting year. The Office was also available to reply to any
requests for information concerning the specific comments referred to by the Employer
members.

With respect to the comments made by the Worker and the Employer members on the
criteria used by the Committee of Experts to identify cases of progress, this was a matter
which the Committee had regularly examined. In paragraph 72 of its General Report, the
Committee of Experts clarified its approach when expressing its satisfaction or interest, in
particular: it may express its satisfaction or interest at a specific issue while also expressing
regret concerning other important matters which, in its view, had not been addressed in a
satisfactory manner; in addition, an indication of progress was limited to a specific issue
related to the application of the Convention and the nature of the measure adopted by the
government concerned.

In conclusion, he assured that he would report the outcome of this meeting of the
Conference Committee back to the members of the Committee of Experts for their due
consideration.

The reply of the representative of
the Secretary-General

87.

88.

89.

The representative of the Secretary-General stated that the secretariat would carefully
review the issues which had been raised by the Conference Committee and would take the
necessary follow-up action where appropriate.

Turning to the SPA, such technical assistance was guided by the comments of both the
Committee of Experts and the Conference Committee and took into consideration the
suggestions made by both Committees concerning priorities in member States. To date,
that assistance had targeted 43 countries, which included 24 countries in Africa, seven
countries in Asia, three countries in Europe and Central Asia, seven countries in Latin
America and the Caribbean, and two countries in the Arab States. The Committee of
Experts had welcomed the Programme’s results of the previous year, which were provided
in the information document, and both Committees had expressed the hope that the
Programme could be expanded and adequately resourced to benefit all member States
needing such assistance. During discussions which had taken place since the beginning of
the work of the Committee, the Office had taken note of eight additional requests for
technical assistance made by member States, namely Afghanistan, Angola, Cambodia,
Malaysia, Mauritania, Mozambique, Russian Federation and Sudan. The Programme had
been approved by the Governing Body, at its 310th Session (March 2011), for the 2012-13
biennium to provide additional resources with a view to improving the application of
international labour standards. With the support of the tripartite constituents, it was hoped
that the assistance would continue beyond 2014, particularly as it had significantly
impacted the capacity of member States to give effect to international labour standards.

With respect to the comments made by the Employer members concerning the submission
of the report of the Committee of Experts to the Governing Body, that was a long-standing
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90.

91.

matter which was to be decided by the Governing Body. In the early years of the
Committee of Experts, the Governing Body had regularly discussed the modalities of its
consideration of the report of the Committee of Experts, but it soon had to acknowledge
that there was not sufficient time to examine it in detail before its communication to the
Conference. Consequently, the Governing Body authorized the Director-General to
transmit the report simultaneously to the Conference, without first discussing it. Following
the 1946 constitutional amendments, and the corresponding extension of the mandates of
both the Committee of Experts and the Conference Committee, those arrangements were
considered to have become “standard procedure”, although the right of the Governing
Body to discuss the actual contents of the report of the Committee of Experts was
reaffirmed. From the mid-1950s to the present, the Governing Body had confined itself to
taking note of the report and thus not commenting on it.

The representative of the Secretary-General then addressed the historical relationship
between the Committee on Freedom of Association (CFA) and the Committee of Experts.
In 1953, following the creation of the CFA, the Governing Body noted in its minutes that
the “ILO Director-General considered that it would be inappropriate to express an opinion
on the interpretation of the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98), owing to the existence of a special procedure laid down by the
Governing Body for dealing with complaints concerning alleged infringements of freedom
of association”. That created a long tradition of respect and coherence between the
independent body responsible for examining the application of Conventions and
Recommendations and the tripartite CFA. The decisions of both Committees, which often
cross-referenced one another, reaffirmed that mutual recognition. In addition, the CFA
would specifically refer the legislative aspects of certain cases to the Committee of
Experts. The Committee of Experts also referred, where appropriate, to the conclusions
and recommendations of the CFA concerning country cases. Consequently, when this
Committee considered individual cases, it took into account the views of both the
Committee of Experts as well as the Committee on Freedom of Association where
reflected in the Committee of Experts’ report. To illustrate the dynamic interaction that had
taken place between the independent and tripartite perspectives of the ILO supervisory
machinery, the representative of the Secretary-General made reference to a case in which
the Employer members had noted that: “The conclusions reached on the case by the CFA
contained a point concerning the issue of strike pay which had not been taken up in the
comments of the Committee of Experts, even though the latter had referred to the
conclusions of the CFA in their totality. Considering the reason for such an omission, the
Employer members in the Committee on the Application of Standards believed that it
might have been due to a more formal reason, since the right to strike had always been
examined under Convention No. 87, which was not, however, the Convention under
examination by the CEACR last year.” As the issue had, however, been referred to in
another case, the Employer members stated that this omission of an issue raised by the
CFA “constituted an act of arbitrary judgement by the Committee of Experts and the
Employer members could not accept such a procedure”.

Finally, the speaker announced that the next meeting of the Tripartite Working Group on
the Working Methods of the Conference Committee, which would be held during the next
session of the Governing Body, could take place on Saturday, 1 November 2014, so as to
ensure proper coordination with the work of the Working Party on the Functioning of the
Governing Body and the Conference. The composition of the meeting needed to be agreed
upon; during the last meeting, the composition was as follows: nine Employer
representatives, nine Worker representatives and nine Government representatives,
including two from Africa, two from the Americas, two from Asia—Pacific, two from
Europe and one from the Arab States.
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C. Reports requested under article 19
of the Constitution

General Survey concerning minimum wage systems

92.

The Committee devoted part of its general discussion to the examination of the third
General Survey carried out by the Committee of Experts on minimum wages, which
covered the Minimum Wage Fixing Convention (No. 131) and Recommendation
(No. 135), 1970. In accordance with the usual practice, the General Survey took into
account the information provided by 129 member States under article 19 of the ILO
Constitution, as well as the information provided by member States which had ratified the
Convention in their reports under articles 22 and 35 of the Constitution. The comments
received from 95 employers’ and workers’ organizations to which government reports had
been communicated, in accordance with article 23, paragraph 2, of the Constitution, were
also reflected in the General Survey.

General remarks on the General Survey and its
articulation with the 2015 recurrent discussion on
social protection (labour protection)

93.

94.

95.

96.

Several members of the Committee welcomed the General Survey prepared by the
Committee of Experts, emphasizing in particular the relevance of its subject, minimum
wage systems, which were of great importance in the world of work.

The Government member of Morocco, however, considered that the General Survey
should also have covered the Conventions on the protection of wages and the protection of
workers’ claims in the event of the insolvency of the employer, in view of the
complementarity of those instruments.

The Employer members observed that the high number of reports sent by constituents for
the preparation of the General Survey reflected the significant interest in the subject of
minimum wages. The General Survey was a useful reference point, but had
two limitations. In the first place, it showed significant divergences between countries with
regard to wage policy and minimum wage systems. That supported the overriding message
of employers that one size did not fit all. The divergence of approaches between countries
in the establishment of minimum wage systems was not simply a product of whether or not
they had ratified Convention No. 131. Secondly, the General Survey did not clearly
identify the points on which it dealt with objectively verifiable facts about national law and
practice, and those where it dealt with contested opinions or subjective narrative. Some
contentious matters were expressed as fact, or as having general application, when they
only arose from a specific national circumstance, or the interpretation of the national
context by the government or one of the social partners. As the General Survey was by
nature limited, as Convention No. 131 served as its reference point, broader areas of wage
policy would need to be covered in the discussion, including: the financial capacity of
enterprises, enterprise productivity, the trade-off between minimum wages and
unemployment, the question of equity in the income levels of employers in small and
medium-sized enterprises, as well as the self-employed, and the agility of wage systems to
deal with short-term economic change.

The Worker members emphasized that the subject covered by the General Survey was
topical, as the current tendency was to consider wages as merely an economic variable, and
no longer as an element related to decent work and employment protection. For the first
time since the implementation of the follow-up to the 2008 Social Justice Declaration an
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97.

98.

99.

100.

interval of one year had been introduced between the discussion of the General Survey and
the recurrent discussion on the corresponding strategic objective. That interval should
allow to better reflect on the operational aspects of the conclusions in the Committee.

The Government member of Greece, speaking on behalf of the European Union and its
Member States, recalled that it was the third time that a General Survey had covered the
minimum wage fixing instruments. For the first time, it addressed the issue in the light of
the 2008 Social Justice Declaration, which established a framework on the basis of which
the ILO could support the efforts of its member States to promote the four strategic
objectives of the Organization (employment, social protection, social dialogue and
tripartism, and fundamental principles and rights at work) through the Decent Work
Agenda. She welcomed the fact that the discussion of the General Survey would serve to
prepare the recurrent discussion in 2015 on social protection (labour protection). The
information contained in the General Survey on national law and practice in countries
which had and had not ratified the Convention were very useful and would ensure an
informed and up-to-date debate. The aim of the discussion should be to provide strategic
and action-oriented governance advice to the Office on the action that the Committee
considered to be necessary.

The Government member of Belgium supported the statement made on behalf of the
European Union. He stated that the General Survey would contribute to the recurrent
discussion in 2015 on social protection (labour protection), but that there was also a link
between minimum wage systems, which contributed to poverty reduction, and the
transition from the informal to the formal economy.

The Worker member of Uruguay also emphasized the links between the discussion in the
present Committee, which was intended to combat inequality and make the world more
just, and the debates held in parallel in other Conference committees.

The Government member of the Islamic Republic of Iran said that the General Survey,
which described different types of minimum wage systems, served as a reference and a
source of information for States wishing to apply the principles of Convention No. 131 or
to ratify it. In general terms, General Surveys were useful in providing guidance to national
authorities for the preparation of a conducive environment for the application of ILO
Conventions.

Importance and impact of minimum wage policies

101.

102.

The Employer members emphasized that the subject of minimum wages did not give rise
to fundamental differences of views. They nevertheless made a number of remarks
concerning the issues covered by the General Survey. For example, although poverty
reduction and wage equality were objectives attributed to minimum wages, they could not
be their sole objectives. It was necessary to preserve the capacity of enterprises to create
jobs, as no one could benefit from a minimum wage who did not have a job. It would also
have been interesting to have been provided with information on the alternative approaches
adopted in certain countries.

The Worker members, recalled that, when they affirmed that labour was not a commaodity,
the ILO had not only affirmed a humanist value, it had given expression to a fundamental
economic reality. In contrast with commodities, for which a price could be established that
balanced supply and demand, there was no equilibrium price enabling all those offering
their services to find an employer willing to give them employment. For the great majority
of workers, work was not one commaodity among others: it was the means of meeting their
needs and those of their families. The response to those who claimed that a minimum wage
system had a negative impact on employment was that the absence of a minimum wage did
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not prevent those workers who were best placed on the employment market from seizing
the available jobs. Certain countries used the setting of a minimum wage as an instrument
to combat poverty, inequality and social dumping in the context of globalization. By
promoting domestic consumption, the guarantee of a minimum wage could create a
virtuous economic circle. It gave workers the assurance that it was possible to go beyond
that wage, and provided them with motivation to engage in training and to show
commitment to the performance of their enterprise. It was an instrument of progress
oriented towards economic growth, and not levelling down. The principle of a minimum
wage was linked to other ILO values, such as combating child labour, which was directly
related to the insufficiency of their parents’ income. Working and earning a wage for the
work performed must enable workers to escape poverty. Unfortunately, this view did not
appear to be shared by the International Organisation of Employers (IOE), which called for
a minimum income guaranteed by social security or tax policy to make up for low wages.
The 2015 recurrent discussion would cover the decisive issue of wages versus income, a
fair remuneration from work versus social security. The issue of a decent wage was clearly
a matter for the ILO and did not solely lie within the competence of member States.

103. The Government member of Greece, speaking on behalf of the European Union and its
Member States, said that minimum wages existed in all the Member States of the European
Union, even if they were established in very different ways, such as by legislation or
collective bargaining, and they did not cover all those who were employed in all Member
States. In general, minimum wages aimed to establish a minimum rate under which any
employment relationship was considered unacceptable. Wage and tax policies should allow
all earnings and social benefits to interact in a way that lifted people out of poverty and
made work pay. The conclusions of the General Survey showed that the principles of
minimum wage fixing were also applied in countries which had not ratified Convention
No. 131.

104. The Government member of Belgium emphasized the low number of ratifications of
Convention No. 131 in comparison with other ILO Conventions. However, the question of
low wages arose throughout the world, which was partly due to the current crisis, the
growth of inequality and the existence of a world in which many workers were seeing their
jobs destroyed, their wages frozen or reduced, or worked for long hours for wages that did
not enable them to live in decent conditions. It was also necessary to encourage
international initiatives intended to ensure minimum wages throughout the production
chain. The debate concerning minimum wage systems had not changed. Opponents of
minimum wages considered that they resulted in the loss of many jobs and the
delocalization of enterprises, and that they discouraged employers from taking on low-
skilled workers, on the grounds that their productivity was lower than their remuneration.
In contrast, advocates of minimum wages emphasized their importance for the dignity of
workers, their purchasing power and increased consumption. Economists also disagreed on
the impact, whether positive or negative, of minimum wages on employment. He
considered that challenging minimum wages would only lead to an unbearable rise in
poverty for workers, and recalled that wage disparities had increased enormously over the
past few decades. The negative employment effects could be avoided, provided that the
minimum wage was set at an appropriate level, and the crucial question was therefore the
determination of the “ideal” level of minimum wages. Labour market competitiveness was
another important element to be taken into account. Agreement between the social partners
on this subject, or their consultation, was in principle the best guarantee of this balance.
Minimum wages should not however be seen in isolation, nor as the only “anti-crisis”
measure. No one should receive the minimum wage for the whole of their career and
countries needed to help their population gain access to better jobs. The unions also had an
important role to play in the promotion of education, the strengthening of skills and the
development of new sectors.
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105.

106.

107.

108.

The Worker member of Colombia said that in most countries minimum wages were
survival wages, adding that it was untrue to claim that wage rises resulted in increased
unemployment and inflation. Without Convention No. 131, one would live in a world
characterized by social Darwinism in which might was right. Humanity produced great
wealth, but most human beings lived in poverty. It was therefore necessary to discuss
living minimum wages, which were well above statutory minimum rates so as to create a
more just society. The links that existed between minimum wages and other elements, such
as pensions, first job policies and apprenticeship contracts, also needed to be taken into
account.

The Worker member of Chile expressed the view that minimum wages needed to be
considered primarily as an instrument of public and social policies. It was unacceptable for
wage earners to have to live under the poverty line. Work should allow workers to live
with dignity. Advocates of the neo-classical model held that minimum wages were likely
to have negative effects on employment. However, recent studies had concluded that the
effects of minimum wages on employment were imperceptible, or even positive. It was
necessary to stop affirming that wage flexibility would result in full employment. That
hypothesis had led to a situation characterized by the greatest income inequalities in
history. A development strategy based on an increase in minimum wages resulted in an
improvement in enterprise productivity. Minimum wages needed to enable workers and
their families to climb out of poverty. They should be universal and determined with the
participation of the tripartite partners. Non-compliance with minimum wages should give
rise to penalties. Finally, minimum wages needed to be considered as a component of a
stable labour market and of economic development.

The Government member of the Russian Federation said that the existence of transparent
machinery for the determination of minimum wages contributed to compliance with labour
rights and the development of industrial relations. They were also an effective means of
ensuring that the measures taken to overcome economic crises did not have the effect of
reducing the incomes of workers. The exclusion of agricultural workers and domestic
workers from minimum wage systems in a large number of industrialized countries was
intolerable and needed to be corrected.

The Employer member of Costa Rica challenged the claim by the International Trade
Union Confederation (ITUC), as reported in the General Survey, that there was no
correlation between the minimum wage and economic factors, such as the employment
level. That issue was important at a time when the Conference was addressing the question
of the transition from the informal to the formal economy.

The role of minimum wages in a context
of economic or social crisis

109.

The Employer members observed that in Chapter VIII of the General Survey the
Committee of Experts had sought to provide evidence for the relevance of minimum wage
setting in a crisis context. The Committee of Experts had provided information on the
manner in which member States, particularly in Europe, had used minimum wages in the
context of the economic crisis. It had also referred to the views of international and
European institutions which had been critical of so-called austerity policies, and concluded
by emphasizing the positive role which, according to governments, minimum wages had
played in the crisis. In the view of the Employer members, wage policy, including
minimum wages, had indeed been one component among others in the crisis management
of many countries. However, the presentation given by the Committee of Experts could
give the false impression that they had been a central element. Minimum wages were a
social policy instrument that needed to be open to adaptation in the same way as other
areas of national policy. The Global Jobs Pact of 2009 referred to minimum wages, and to
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Convention No. 131, as one element among others to be taken into consideration. It
referred to many other elements, such as sustainable enterprises. The General Survey
should also have referred to the Oslo Declaration, entitled “Restoring confidence in jobs
and growth”, adopted at the conclusion of the Ninth European Regional Meeting held in
2013, which was the most recent ILO instrument on crisis management. The Oslo
Declaration referred to concepts such as job creation, competitiveness and enterprise
sustainability, but did not contain any reference to wages or minimum wages.

110. The Committee of Experts also appeared to suggest that raising minimum wages would
generally be the appropriate response in the crisis to prevent a downward trend in labour
conditions. In particular, it had indicated that the adoption of counter-cyclical measures
had supported private consumption and facilitated Brazil’s emergence from the crisis. The
Employer members considered that the Committee of Experts needed to be careful in
establishing causal relationships regarding economic matters. There was no proof that it
was specifically the increase in the minimum wage that had facilitated Brazil’s emergence
from the crisis. Moreover, the examples contained in the chapter showed that quite a
number of countries had felt the need to freeze minimum wages, or even to lower them
temporarily. There was no one-size-fits-all model of how to deal with minimum wages
during a crisis. The recent crisis had shown that the countries that were better prepared for
crisis situations, for example by keeping wage levels, including minimum wages, at
reasonable levels in line with developments in productivity and enterprise competitiveness,
had been in a better position to recover from the crisis.

111. The Worker members emphasized that the reference point for crisis response remained the
Global Jobs Pact, which was universal in scope. Regional initiatives, such as the 2013 Oslo
Declaration, were relevant to supplement the Global Jobs Pact, but were not intended to
replace it.

112. The Government member of Brazil expressed agreement with the idea, set out in
paragraph 329 of the General Survey, that “[i]n view of the international nature of the
crisis, a generalized reduction in wages aimed at maintaining enterprise competitiveness is
likely to have negative impacts on global demand, and on the contrary it would appear to
be preferable to maintain the purchasing power of wage earners”. The World of Work
Report 2014 was also very relevant in that respect. She also confirmed the indications in
the General Survey concerning the measures taken by the Government of Brazil during the
debt crisis in 1982 and then at the time of the international economic and financial crisis of
2008.

Definition of minimum wages

113. The Employer members recalled that Convention No. 131 did not contain a definition of
the concept of minimum wages and that country practice varied in that regard and they
observed that the General Survey established a link that could be criticized between the
concepts of minimum wages and the living wage, which was much broader. Wages were
only part of the income of workers, which also included government allowances and social
benefits. The concepts of a living wage and a fair wage were not well understood and their
definitions varied. Moreover, the underlying idea of a living wage, according to which
wages should ensure workers an income that met their economic and social needs and
those of their families, would imply that social assistance measures were no longer
necessary. But the advocates of a living wage were not proposing the abolition of such
measures. It would appear to be more of a strategy aimed at an increase in minimum wages
based on a theory of income- and demand-led growth. However, that theory was open to
criticism and, in any case, such issues should not be covered in a report on national law
and practice.
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114.

115.

The Employer member of Mexico, recalling that, within the framework of Convention
No. 131, a broad range of mechanisms could be used to determine minimum wages,
emphasized the need to ensure that the conclusions of the General Survey did not go
beyond the provisions of the Convention. He added that it would be better to keep to
minimum wages, and to leave aside such concepts as the living wage or a fair wage.

The Employer member of Costa Rica indicated that, as noted in the General Survey, the
Convention did not contain a definition of the concept of minimum wages. The definition
was left to national legislation, which determined their technical parameters and the criteria
for their determination. Minimum wages contributed to setting the rules of the game and
provided a basis from which the parties could engage in negotiations. It should be
distinguished from the living wage and from the average wage.

The fundamental principles of Convention No. 131
and Recommendation No. 135 and the flexibility
of these instruments

116.

117.

118.

The Employer members recalled, with regard to the scope of application of Convention
No. 131, that the Convention called for the establishment of minimum wage systems which
covered “all groups of wage earners whose terms of employment are such that coverage
would be appropriate”. It was not therefore necessary to cover all wage earners, or even the
majority of wage earners in all cases. Even for the most vulnerable categories of workers, a
minimum wage system, if badly designed, could impair their access to the labour market.
The General Survey also emphasized that countries were free to adopt the minimum wage
fixing machinery of their choice, provided that it was in compliance with the requirements
of the Convention. It was however very important that States complied with their other
obligations, including those relating to collective bargaining. Collective agreements
offered a better basis for the determination of minimum wages than decisions imposed by
governments, as they were reached by the parties concerned. Minimum wage systems
should not be based on arbitrary political decisions unrelated to the world of work.

The Employer members added that Convention No. 131 did not require the establishment
of a national minimum wage and that the determination of different minimum wages by
region, sector, occupational category or on the basis of other criteria was in principle
permitted, on condition that the other requirements of the Convention were met. In
particular, minimum wages could not be determined in a discriminatory manner. However,
it was important not to confuse cases of discrimination with situations in which different
minimum wages were established on the basis of objectively verifiable criteria. Such
situations existed in many countries, where minimum wages were differentiated, for
example, on the basis of the nature of the job and productivity. That was also the case
where different minimum wages were established for young workers or apprentices, which
was not a minor matter when it was considered that countries such as India would see
120 million young workers enter the labour market over the next ten years. The temporary
introduction of different minimum wages might also be necessary in countries where a
minimum wage system was being introduced for the first time.

The General Survey correctly emphasized that the consultations required by Convention
No. 131 should be real and not a mere formality, should not be limited to the most
representative organizations, did not imply the requirement to establish a wage-fixing body
and should ensure that all views were taken into account equally. There was no single
approach to be adopted in that field and the process of consultation should be responsive,
and not rigid. It should be capable of responding to differing circumstances, such as crisis
periods. The Convention promoted a framework for information sharing and discussion
leading to governments making informed decisions. That did not preclude the
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establishment of negotiated mechanisms for the determination of minimum wages, but did
not require them either.

119. Convention No. 131 enumerated a wide range of criteria to be taken into consideration in
setting minimum wages, and there was no single approach to be followed in that respect. In
addition to the economic and social factors mentioned in the General Survey, such as the
needs of workers and their families, the cost of living, inflation and productivity, other
factors, such as the financial capacity of enterprises and the need to attract investment also
needed to be taken into consideration. The Employer members criticized the position taken
by the Committee of Experts in considering that minimum wages could be established
beyond the financial capacity of enterprises. That would imply the adoption of special
support measures, which would have consequences on social security and taxation. The
General Survey should be confined to observations on country practice, and should avoid
encouraging particular practices.

120. The Employer members considered that, without enforcement measures, minimum wages
would be meaningless. However, such measures needed to be adaptable to changing
circumstances, such as periods of financial crisis. The General Survey emphasized the
need for effective penalties to underpin the enforcement of minimum wages, although
Convention No. 131 did not require penalties as such. Non-penal responses could also be
adopted to issues of non-compliance. Countries should be encouraged to develop a broad
range of means to encourage compliance with the relevant provisions, rather than simply
focusing on penalty regimes, which might incentivize the development of informality.

121. The Worker members observed that the principle that a minimum wage should apply to all
workers was related to the definition of the employment relationship, and therefore to
informal work, disguised employment relationships and atypical forms of employment.
Difficulties arose in relation to restrictions on the scope of minimum wage systems and the
principle of equal remuneration for work of equal value. That raised other fundamental
guestions, including: the needs that should be covered by net wages and the means by
which such needs were to be determined; the hours of work to which the minimum wage
should correspond and, if it was considered to cover a full-time job, the manner in which
the needs were covered of workers who were not able to work full time, or could not work
at all, for example due to disability; the arrangements for the payment of the minimum
wage, exclusively in cash, or totally or partially in the form of benefits in kind; the
alternative between a minimum wage fully covered by the employer, or a system based on
some form of sharing; and the age from which the minimum wage had to be guaranteed.
The latter issue was fundamental for the employment of young persons in view of the
many abuses that had been observed. The Worker members were firmly opposed to the
very principle of a “youth wage” related to the age of the worker without any other
objective justification. Moreover, recourse to practices such as apprenticeship and training
contracts were likely to result in abuses and led to the exploitation of young workers.
Employers needed to ensure that apprenticeship contracts were focused on training, and
not used to obtain low-paid labour.

122. Convention No. 131 required measures to be taken for the full consultation of employers’
and workers’ organizations, not only concerning the coverage of minimum wage systems,
but also at all stages of the establishment and operation of such systems. Many comments
had been made concerning the difficulties encountered in complying with this requirement.
The choice of criteria for determining and adjusting minimum wages was also a difficult
matter. The Convention called for account to be jointly taken of both the needs of workers
and their families and of economic factors, and the General Survey showed that this
principle was not always given effect. The question of the intervals between adjustments of
minimum wages also gave rise to difficulties, and it was particularly important to ensure
that their level remained adapted to the economic and social situation of the country.
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The Committee of Experts emphasized that neither Convention No. 131 nor
Recommendation No. 135 required member States to establish a national minimum wage
or, in contrast, a system based on sectoral minimum wages. It was for the tripartite
constituents to determine the system that was best adapted to the national context. For
example, they could take into account differences in productivity between sectors, or any
differences in the cost of living between urban and rural areas, as well as objectives such as
the reduction of inequality, poverty reduction and the need to ensure fair competition. The
Worker members endorsed the comment made by the Committee of Experts that
“whatever system is chosen at the national level, it needs to ensure respect for the principle
of equal remuneration for work of equal value”, including with regard to young and trainee
workers, migrant workers and persons with disabilities. They also supported the call made
by the Committee of Experts for any national practice to be abolished that was likely to
reintroduce a different minimum wage for men and women workers. The crisis and
austerity were sometimes invoked as a pretext to overlook the fundamental obligation of
equality between men and women. The objective evaluation of jobs was necessary to
prevent the introduction or reintroduction of discrimination that was hidden to a greater or
a lesser extent.

All of that was inconceivable without effective social dialogue, as provided for by the
Freedom of Association and Protection of the Right to Organise Convention, 1948
(No. 87), and the Right to Organise and Collective Bargaining Convention, 1949 (No. 98).
Compliance with the Equal Remuneration Convention, 1951 (No. 100), and the
Discrimination (Employment and Occupation) Convention, 1958 (No. 111), was also
essential. As emphasized by the Committee of Experts, the close involvement of
employers’ and workers’ organizations, at all stages of the process of determining
minimum wages, was essential for the effective operation of the process. However, social
dialogue was endangered in many countries. Guarantees of the existence of open and
constructive dialogue conducted in good faith were therefore a key element in the
application of Convention No. 131. That was all the more essential as, behind the gquestion
of the setting of minimum wages by the social partners, there remained the issue of the
coverage of collective bargaining, as well as that of freedom of association. Recent events
in Cambodia, Bangladesh and the Philippines in the context of action to claim a decent
wage illustrated the close links between those Conventions.

Finally, if minimum wages were to be legally binding, it was necessary for there to be a
clear legal framework which prohibited the avoidance of minimum wages through
practices such as unpaid trial periods and on-call work. An effective system of inspection
and penalties was also necessary. That presupposed the existence of sufficient numbers of
trained labour inspectors provided with the material means and powers necessary to be
able to discharge their duties. Effective procedures for the enforcement of penalties in
cases of violation were also necessary. In addition, workers required access to rapid
procedures for the recovery of amounts that were due and protection from the risk of
victimization for asserting their rights.

The Employer member of Mexico indicated that the only criteria that needed to be taken
into account for the determination of minimum wage levels were those indicated in
Acrticle 3 of the Convention, namely, where appropriate in the national situation, the needs
of workers and their families and economic factors, including productivity. If the economic
situation of the country was not taken into account, that would give rise to an inflationary
situation, resulting in serious economic problems and a reduction in the purchasing power
of workers. He also emphasized that consultations needed to be held with the most
representative organizations of employers and workers, as provided for in the Tripartite
Consultation (International Labour Standards) Convention, 1976 (No. 144).
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National practices

127. The Government member of Germany explained that a statutory minimum wage,
applicable to all economic sectors, would be introduced in Germany on 1 January 2015 and
that the social partners had significantly participated in the process. The only workers
excluded from coverage by the minimum wage would be young persons under 18 years of
age and the long-term unemployed. As from 2018, a minimum wage commission,
including representatives of employers and workers in equal numbers would re-examine
the minimum wage with a view to proposing adjustments. The federal Government was
convinced that the introduction of a minimum wage would result in greater social justice in
the country.

128. The Worker member of Germany indicated that in his country nearly one worker in four
was on a low wage. The unions had been fighting for a long time for the introduction of a
statutory minimum wage so as to bring an end to downward pressure on wages and they
therefore welcomed the introduction of a minimum wage in the near future. However, the
exclusion of young persons under 18 years of age and the long-term unemployed was a
cause of concern and would be opposed by the unions. In that regard, it should be noted
that paragraph 175 of the General Survey reported that provisions fixing lower minimum
wages for young workers had been repealed or restricted in scope in a significant number
of countries in view of their discriminatory nature.

129. The Government member of the Bolivarian Republic of Venezuela welcomed the fact that
on several occasions the General Survey noted progress in his country in the determination
of minimum wages, particularly with regard to the protection of domestic workers, the
guarantee of equality of treatment for migrant workers and workers with disabilities, and
the penalties applicable in the event of failure to comply with minimum wage provisions.
The 1999 Constitution required the State to determine and revise annually a minimum
living wage for all workers and the labour legislation provided for the adoption of a
national minimum wage without discrimination in its application. The cost of the basic
consumer basket had to be taken into consideration in the determination of the minimum
wage. In 2014, its amount had been adjusted twice, with an increase of 10 per cent in
January and 30 per cent in May.

130. The Government member of Brazil confirmed that, as indicated in the General Survey, the
annual adjustment of the minimum wage in Brazil took into account inflation and
fluctuations in the gross domestic product (GDP), which made it possible to maintain the
purchasing power of workers while at the same time sustaining economic growth and
social inclusion.

131. The Government member of Morocco reviewed the history of the national legislation on
minimum wage fixing since 1936. The new Labour Code, which had entered into force in
2004, reaffirmed that the statutory minimum wage could not be lower than the rates set by
decree for agricultural and non-agricultural work after consultation with the occupational
organizations of employers and the trade unions of the most representative wage earners.
The minimum wage ensured workers with a limited income a purchasing power which
followed changes in price levels and contributed to economic and social development, as
well as enterprise development. The provisions governing the minimum wage formed part
of public law and infringements gave rise to fines. The Labour Code also established the
right of workers to recover amounts due to them. The Moroccan minimum wage system
was in conformity in its overall configuration with the relevant international standards.
Morocco, which had already ratified the Minimum Wage-Fixing Machinery Convention,
1928 (No. 26), and the Minimum Wage Fixing Machinery (Agriculture) Convention, 1951
(No. 99), had ratified Convention No. 131 in 2013.
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The Worker member of Morocco recalled the importance of tripartite social dialogue in
determining minimum wages. Unfortunately, in Morocco, social dialogue had been frozen
for two years, with catastrophic repercussions on the purchasing power of workers.
Moreover, many workers did not receive even two-thirds of the minimum wage rate and
were dismissed if they put forward wage claims. He hoped that the Moroccan Government
would follow the recommendations of the Committee of Experts so that a minimum wage
could be adopted that guaranteed the dignity of workers.

The Government member of Mexico emphasized that the minimum wage was of a high
priority and that it was essential to endeavour to re-establish the purchasing power of the
minimum wage in relation to productivity growth. Technical knowledge should be
strengthened and effective tripartite strategies proposed to ensure compliance with the
provisions of Convention No. 131. The Government recognized the need to reinforce its
efforts to improve wages and to increase labour productivity which, together with the
formalization of labour, was a prerequisite for the improvement of wages and, as a
consequence, the strengthening of the internal market, which would in turn have a positive
impact on families and enterprise competitiveness.

The Government member of Mozambique said that the issue of minimum wages was a
priority for the national authorities in her country. She described the role played by the
Labour Advisory Commission in determining sectoral minimum wages. Regulations on
domestic work had been adopted in 2010, although the determination of the wages of these
workers still required in-depth reflection.

The Worker member of Ireland criticized the modification of the national legislation on
minimum wage fixing which had been introduced in response to the crisis. The
Government had been forced to reduce the rate of the minimum wage. As a result of a
campaign led by the unions, it had subsequently been brought back up to its original level,
even if the new change had been made under the terms of the same bad legislation. The
country was slowly beginning to come out of the crisis and it was essential for ILO
standards to prevail, and not emergency measures. Moreover, the hourly wage rate was
only part of the story in view of the development of on-call work, and particularly zero-
hours contracts, which were unfair and undermined the whole purpose of Convention
No. 131. Finally, the growth of unpaid work, in the context of internships, work trials and
work experiences, was also a problem. The labour inspection services should ensure that
the workers involved benefited from the minimum wage.

The Employer member of the Plurinational State of Bolivia said that minimum wage fixing
was a very sensitive issue for Bolivian employers. It was important to seek alternatives to
improve wage income, as the setting of a national minimum wage only offered part of the
solution, which depended on comprehensive policies in different areas of state action.
Although Convention No. 131 had been ratified in 1977, the Government had since 2007
been determining unilaterally the annual increases in the minimum wage, as well as the
minimum rates for the negotiation of sectoral wage rises. Over that period, the national
minimum wage had almost tripled. Moreover, those increases had had a multiplier effect,
as the minimum wage served as a basis for the calculation of certain bonuses and
allowances. In 2012, the Confederation of Private Employers of Bolivia (CEPB) had been
called into a meeting with Government representatives and the Bolivian Central of
Workers with a view to launching negotiations on wage increases. Apart from that
initiative, which had not been successful in view of the refusal of the workers’
representatives to enter into dialogue with the employers’ representatives, the latter had
been totally excluded from the process of determining the national minimum wage and
sectoral wage rises, with the Government only maintaining contact with workers’
representatives. Employers’ representatives had on many occasions drawn attention to the
need for tripartite dialogue in that area with a view to developing balanced policies. The
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Government had not yet taken up the call. In conclusion, he reaffirmed the need to consult
both employers’ and workers’ organizations when setting minimum wages, to take into
account the differences between economic sectors and the importance of establishing
measures to increase the income of workers and their families, without however neglecting
the productivity factor in setting wage levels.

137. The Government member of Argentina indicated that there was an error in the General
Survey in relation to the participation of union representatives in the work of the National
Council on Employment, Productivity and the Minimum Adjustable Wage. In the General
Survey, the Committee of Experts appeared to share the views expressed by one trade
union concerning the method of selecting workers’ organizations invited to sit on the
Council. However, it was not correct to indicate that the composition, structure and
operation of the Council were faulty. The Government of Argentina had always followed
the principle set out in the ILO Constitution, article 3 of which referred to the most
representative industrial organizations. The National Council on Employment, Productivity
and the Minimum Adjustable Wage had been operating without interruption since 2004
and included, under the presidency of a Government representative, 16 employers’
representatives and 16 workers’ representatives. The General Confederation of Labour of
the Republic of Argentina (CGTRA) and the Confederation of Workers of Argentina
(CTA) were represented on it.

138. The Worker member of Kenya recalled that his country had ratified Convention No. 131,
as well as Conventions Nos 98 and 144. In 1973, the Government had issued wage revision
guidelines which had made it compulsory to review collective agreements every two years
and had put in place annual wage increases based on inflation, productivity and
comparisons between workers receiving the highest and the lowest wages, with a view to
narrowing the wage gap. Tripartite wage councils revised sectoral minimum wages on
1 May each year. Unfortunately, this year the Minister of Labour and Social Security had
declined to announce the increase in the minimum wage on the pretext that the tripartite
General Wage Council had not met, when he was the one who had failed to convene it.
Moreover, the National Labour Board, which had the role of advising the Minister on all
issues pertaining to the well-being of workers, had not met for a year. He called on the
Government to respect the right of workers to fair remuneration and reasonable working
conditions. If it did not do so, the unions would complain to the Committee of Experts that
the Government was in violation of the Conventions ratified by the country.

139. The Government member of Lebanon explained that, in accordance with the Labour Code,
the minimum wage had to be sufficient to meet the essential needs of wage earners and
their families, taking into account the nature of the work. The concept of essential needs
needed to be re-examined, as many types of needs, such as housing, transport and
education, were now considered essential. The minimum wage in the private sector had
been adjusted in 2012. Its rate was higher than the minimum wage in the public sector and
the difference was being made up temporarily by a monthly allowance. However, Lebanon
was facing a difficult situation in view of the large number of refugees living in the
country, who represented around one third and perhaps even half of the population. The
presence of refugees gave rise to a situation of competition between workers, as they
would agree to work for less than the minimum wage. The public debt was high, the
balance of payments was in deficit and the unemployment rate was 46 per cent of the
active population. The national economy was moribund and the country was also exposed
to security problems. The question arose of how a minimum wage could be set under such
conditions. Lebanon had embarked upon a process of amending its Labour Code to bring it
into conformity with ILO standards and those of the Arab Labour Organization, and draft
legislation was being prepared on domestic workers and agricultural workers. In that
respect, it should be noted that the wages of domestic workers could sometimes be higher
than those of other workers due to the fact that they enjoyed benefits such as food and
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accommodation. Lebanon was also envisaging the ratification of Conventions Nos 87 and
144 and the Domestic Workers Convention, 2011 (No. 189). Assistance from international
organizations, including the ILO, would be necessary to resolve the economic problems
related to the presence of Syrian refugees. It was important to prevent recourse to child
labour in the country, as cheap labour intended to improve competitiveness.

The Government member of Malaysia provided information on the conclusion of the
process of setting minimum wages in Malaysia following the adoption of legislation on the
subject in 2011. The process had been completed as a result of collaboration between the
Government and employers’ and workers’ representatives in the National Wages
Consultative Council. Enforcement of the relevant provisions was ensured through many
inspections, as well as complaints brought by workers to the Labour Department and the
settlement of disputes relating to the payment of minimum wages. Minimum wages had to
be reviewed at least once every two years. In 2014, a seminar organized with the
participation of the ILO and the World Bank had enabled the members of the National
Wages Consultative Council to improve their knowledge of the parameters to be taken into
consideration in reviewing minimum wages. Another seminar, in the context of ASEAN,
was due to be held before the end of 2014, and Malaysia would be grateful for ILO
technical assistance in that connection.

The Government member of Libya indicated that, although his country had ratified
Convention No. 131 in 1971, minimum wages had been frozen for many years. An
advisory board on minimum wages, including representatives of employers’ and workers’
organizations, as well as experts, had been established in accordance with the Labour
Code. The board had decided that the minimum wage would be doubled. Family
allowances and housing assistance would also be increased. In accordance with the Labour
Code, the minimum wage had to be reviewed regularly on the basis of studies on the cost
of living so as to ensure decent living standards for workers.

The Government member of Uruguay recalled that the Committee on the Application of
Standards had examined the application of Convention No. 131 by his country in 2003. At
that time, the minimum wage had been set at US$100. It has since risen exponentially, and
it was now set at US$500. As a result of social dialogue and collective bargaining, most
workers earned more than the national minimum wage. A large number of collective
agreements had been concluded, which contributed to the rise in real wages. Over half of
the labour market had now been formalized and the unemployment rate was at a
historically low level. The methods used for the determination of wages, in a context of
social dialogue, had contributed to the redistribution of wealth in the country.

The Worker member of Uruguay, emphasizing that minimum wages needed to be
determined as a function of the economic situation of each country, referred to inequalities
of income in Uruguay. The national minimum wage rate did not allow a single person to
afford decent housing. There were also negotiated sectoral minimum wages covering
24 groups of activities. It was not only necessary to discuss minimum wages, but also to
take into account the most precarious jobs when determining wage policy. The Uruguayan
trade union movement had done that recently through its support for supermarket cashiers.

The Government member of Senegal indicated that her country gave effect to the
provisions of Convention No. 131 and Recommendation No. 135 through the
establishment of guaranteed minimum interoccupational wages set by Presidential decree
and wages for occupational categories set by collective agreement, which determined the
occupational categories and the corresponding sectoral minimum wages at rates that were
higher than those set by decree. Their rate varied according to the work performed, the
level at which workers were recruited and the competitiveness of the economic sectors.
Minimum wages were determined through social dialogue in the National Advisory
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Labour and Social Security Council, as well as the joint commission, composed of
employers and workers. In practice, the basic wages specified in collective agreements or
enterprise agreements were applied in nearly all economic sectors, as they were higher.
Reflection was being undertaken with a view to the coverage in future of workers in the
informal economy, who were currently excluded from the minimum wage system.
Moreover, the application of the principle of equal remuneration for men and women
workers for work of equal value was guaranteed by the Labour Code. Finally, in view of
the importance of the purchasing power of workers and the need for them to benefit from
an effective social protection system, the Government had lowered taxes on wages in 2013
and had begun a process of reviewing low retirement pensions.

145. The Government member of Sudan said that his Government was making praiseworthy
efforts to give effect to international labour standards. As a result of the collaboration of
the social partners, a collective agreement setting minimum wages in the private sector had
been concluded in March 2014, which would remain in force until 2017.

146. The Employer member of Costa Rica explained that in Costa Rica the formula for the
adjustment of minimum wages had been established in 2011 on a tripartite basis. It took
into account inflation and productivity, which made it possible to ensure the real growth of
the minimum wage. The unemployment rate and changes in the exchange rate were also
taken into consideration.

147. The Government member of the Islamic Republic of Iran said that, although his country
had not ratified Convention No. 131, it endeavoured to implement its provisions. The
national minimum wage was adjusted every year in full consultation with the social
partners, in the context of the Supreme Labour Council. The legislation provided for the
inflation rate to be taken into account and that the minimum wage should be sufficient to
meet the living expenses of a family, irrespective of the physical and intellectual capacities
of workers and the characteristics of their work. He emphasized the importance of a clear
definition of the minimum wage and of taking into account Paragraph 1 of
Recommendation No. 135, under the terms of which “[m]inimum wage fixing should
constitute one element of a policy designed to overcome poverty and to ensure the
satisfaction of the needs of all workers and their families”. In that regard, it was necessary
to shed light on the concept of poverty for operational purposes.

148. An observer speaking on behalf of the International Trade Union Confederation (ITUC)
said that, following the struggles of the workers’ movement in Cambodia, a minimum
wage had been set for the garment sector. However, the minimum wage setting mechanism
was strongly dominated by the Government and by employers. This lack of transparency
had led to a national strike in December 2013 calling for an increase in the minimum wage.
Five workers had been killed and 23 workers and union representatives had been arrested
and were being prosecuted. The establishment of an appropriate mechanism to set the
minimum wage, so that it could be determined in accordance with Convention No. 131,
was therefore of particular importance. It was also essential for workers to be informed of
minimum wage rates so that they could ensure their rights.

Prospects for ratification and status
of Convention No. 131

149. The Employer members observed that the ratification prospects of Convention No. 131, as
they appeared in the General Survey, did not seem to be overwhelming. The Committee of
Experts had indicated that there were real prospects of ratification in 13 member States.
However, most countries that had provided replies on that point indicated that they had not
yet considered the possibility of ratification, or that they were not envisaging ratification,
partly because of divergences between the provisions of the Convention and national law
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and practice. In particular, larger countries, such as Bangladesh, China, Germany, India,
Indonesia, Islamic Republic of Iran, Russian Federation, Turkey, United Kingdom and
United States did not seem to have any intention of ratifying the Convention. It was also
interesting to note that in a number of countries the trade unions were not in favour of
ratification either.

The Committee of Experts had endeavoured to dispel the concerns expressed by a number
of governments which had reported problems in relation to specific provisions of the
Convention, particularly with regard to the possibility of setting minimum wages by
collective bargaining or in relation to the criteria for determining minimum wages.
However, the Employer members considered that there existed important rigidities and
other difficulties of application which hindered ratification, particularly in relation to the
following points.

The objective of the Convention was not quite clear. If it was poverty reduction, as
suggested by the Committee of Experts, that should have been addressed in a more
integrated manner, and not by dealing with minimum wages in isolation. Article 1 of the
Convention provided that any exemptions from its application had to be indicated in the
first report on the application of the Convention, which was due one year after ratification,
and it was not possible to introduce exemptions subsequently. Article 2 required minimum
wages to have the force of law and not to be subject to abatement. That meant that
enterprises confronted with a difficult economic situation were unable to conclude
agreements with their workers for temporary reductions of the minimum wage. Moreover,
collective agreements that did not have force of law would not be eligible as a method of
minimum wage setting under the Convention. Article 3, which dealt with criteria to be
considered in minimum wage setting, did not require the competitive needs of enterprises
to be taken into account. Governments were free to give priority to social criteria, which
could have potentially damaging effects for sustainable enterprises. Article 3 could also be
clearer with regard to the extent to which wage supplements provided by the State, such as
tax credits and family allowances, could be considered in determining the needs of
workers, and hence in setting minimum wages. In view of those rigidities, the Employer
members did not agree with the view expressed by the Committee of Experts that
Convention No. 131 remained “an up-to-date and topical instrument and that member
States not yet parties to this Convention should be strongly encouraged” to ratify it. The
revision of the Convention should be envisaged and the standards review mechanism could
be the appropriate forum for that purpose.

The Worker members agreed with the Committee of Experts that Convention No. 131 was
one of the most flexible of ILO Conventions in terms of the means for its implementation.
It did not require the adoption of a national minimum wage, nor its establishment by
legislative means. The level of minimum wages had to be determined taking into account
both the needs of workers and their families and economic factors. Its provisions could
therefore be applied in countries with very different levels of development. Many countries
recognized the relevance of its principles, but had not taken the step of ratifying the
Convention. Countries which had not ratified the Convention included many of the
wealthiest industrialized countries, and most of the Member States of the European Union,
which was a very bad signal. Nevertheless, the reasons for which countries held back from
ratification could be very different and nuanced, and did not necessarily mean that the
Convention was not useful. One of the lessons of the General Survey was that problems
arose in the understanding of the concepts of the Convention and that more in-depth
assistance was necessary for the effective application of a flexible and resolutely modern
instrument. The ILO should take the following action: (1) formulate a complete plan to
promote the ratification of Convention No. 131, without overlooking its links with other
instruments, such as Conventions Nos 87 and 98, and the Labour Inspection Convention,
1947 (No. 81); (2) provide support to governments so that they could resolve legal issues
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that were likely to arise when envisaging the adoption of minimum wage regulations;
(3) provide guidance through appropriate tools on the setting of minimum wages in
conformity with the requirements of the Convention; (4) supply exhaustive comparative
data on wage trends and minimum wage legislation; and (5) provide guidance on best
practices in relation to minimum wage machinery and the application of minimum wages.
They recalled in that regard that the ILO Training Centre in Turin had valuable expertise in
that field which should be put to good use.

The Worker member of Morocco expressed support for the statement made by the Worker
members in relation to the five types of action that should be taken by the ILO.

The Government member of Belgium thanked the Committee of Experts for providing
replies in the General Survey to the issues raised by his Government in the report provided
for the preparation of the survey. Those replies would enable Belgium to re-examine the
possibility of ratifying Convention No. 131.

The Government member of Germany indicated that, in the view of her Government, the
provisions respecting the national minimum wage that would be introduced as of 1 January
2015 were in conformity with the Convention, and the possibility of ratification would
therefore be examined.

The Worker member of Germany regretted that his country had not yet ratified the
Convention, but welcomed the announcement made by the Government member of
Germany in that respect. There were no legal or political obstacles to the implementation
of the Convention in Germany. The German Confederation of Trade Unions (DGB) would
be at the side of the Government in overcoming political and parliamentary hurdles to its
ratification.

The Government member of Mozambique reported that her country was making efforts
with a view to the ratification of the Convention and would appreciate the provision of
technical assistance from the Office for that purpose.

The Government member of the Russian Federation said that her country had set itself the
objective of raising the minimum wage to the level of the subsistence threshold by 2018.
The General Survey was useful in preparing the ground for the ratification of the
Convention, to which effect the Russian Federation was currently examining the
conformity of national legislation with the Convention. She concluded by calling on the
Office to provide technical assistance to countries which so wished, with a view to
strengthening their minimum wage systems.

The Employer member of Denmark recalled that his country had not ratified the
Convention. He raised the issue of possible conflicts between Article 2 of the Convention
and the principle of collective bargaining, which meant that ratification could hamper
national collective bargaining systems. He endorsed the observations made by the
Government of Cyprus, as was reflected in paragraph 375 of the General Survey. Those
who had a vital interest in wage determination, namely employers and workers, were best
placed to fix wage levels.

Concluding remarks

160.

The Employer members said that the discussion had been useful and had gone into the
subject in depth, despite the lack of time available to discuss such a complex subject. The
discussion had provided a very interesting basis for reflection on the existing instruments
and to envisage future instruments. It showed that national circumstances needed to be
taken into account in the setting of minimum wages. Many governments had established
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161.

162.

163.

minimum wage systems in very different national contexts. The Employer members
welcomed the explanations provided by members of the Committee concerning the
difficulties and tensions which arose in relation to the criteria for the determination of
minimum wages and the need to take into account the financial capacity of enterprises,
productivity and competitiveness. Those considerations were important if minimum wage
legislation was not to be solely theoretical.

In response to the comments made by the Worker members, the Employer members
recognized the very serious efforts, and sometimes the struggles of unions for the
establishment of minimum social rights in the various countries. The opinions expressed
during the discussion converged on many points, including the fact that the process of
setting minimum wages needed to be consultative and inclusive, and that a credible system
for the enforcement of the relevant provisions was necessary to guarantee the
implementation of the Convention. However, there were divergent views on two points. In
the first place, Convention No. 131 dealt with the minimum wage, and not the concept of
the living wage. In certain countries, the two concepts might be closely linked, particularly
where there was no functioning social welfare system. Article 3 of the Convention, in
relation to the criteria for the determination of minimum wages, made direct reference to
the needs of workers and their families, as well as to “economic factors, including the
requirements of economic development, levels of productivity and the desirability of
attaining and maintaining a high level of employment”. The balance between those
considerations was important for the Employer members and should be central to future
ILO work. Secondly, in the view of the Employer members, it was not contrary to the
provisions of the Convention to establish a different minimum wage for young workers,
apprentices and trainee workers. In that respect, sufficient attention needed to be paid to
Acrticle 3(b) of the Convention, in view of the importance of the access of young persons to
the labour market. Where they were justified in light of the national situation, measures to
establish different minimum wage rates on the basis of objective and verifiable criteria
were not incompatible with the Convention.

In conclusion, the Employer members welcomed the discussion in the ILO of this
important issue. It was important for the Office, in the framework of capacity-building
programmes, to provide support for employers in their efforts to provide jobs which could
lift the population out of poverty by ensuring minimum wages.

The Worker members disagreed with the idea put forward by the Employer members that
it was necessary to review the Convention. In contrast, they agreed with the Committee of
Experts that the objectives of Convention No. 131 and Recommendation No. 135 were just
as relevant now as when the instruments had been adopted in 1970, despite the major
changes and developments which had affected the world of work. The Declaration of
Philadelphia had proclaimed 70 years ago that labour was not a commodity. Wages were
not merely a price that balanced supply and demand. That was not merely a humanistic
principle, but also a fundamental socio-economic reality. The fundamental problem, which
was emphasized by many union representatives, some of whom had spoken during the
discussion, was that the minimum wages applicable at the national level were not sufficient
to meet the needs of workers and their families, even when they were in full-time
employment. It was necessary to recognize the numerous issues that arose in relation to the
definition of minimum wages and the need to take into account the economic and social
situation in each country. However, the Worker members profoundly disagreed with the
position expressed by the Employer members on the subject of minimum wages for young
workers and the constraints on their employment prospects resulting from the minimum
wage. Those issues would be examined in greater depth in 2015 during the recurrent
discussion on social protection (labour protection). In any case, emphasis needed to be
placed on the added value of the close involvement of the social partners in that area.
Moreover, the General Survey and several interventions during the discussion had
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164.

suggested that certain countries were hesitant to ratify the Convention out of a fear that it
prohibited the setting of minimum wages by collective agreement. That interpretation was
paradoxical in countries where social dialogue was undertaken in accordance with the
letter and the spirit of ILO standards, and clarification on that point would be desirable. In
conclusion, the Worker members expressed the hope that several countries would ratify the
Convention in the near future.

In response to a comment by the Government member of Argentina to the effect that the
information contained in the General Survey concerning the participation of the social
partners in the operation of national minimum wage systems was not accurate, the
Chairperson of the Committee of Experts indicated that the respective passage in the
General Survey referred to the comment made on the subject by a workers’ organization.

Outcome of the discussion by the Committee on the
Application of Standards of the General Survey
concerning minimum wage systems

165.

166.

The Committee examined the draft outcome of its discussion of the General Survey
concerning minimum wage systems (document C.App./D.17). The Employer members
supported the draft, drawing attention to the final paragraph, which requested the Office to
take into account the General Survey and the outcome of its discussion by the Committee
in the preparation of the report for the recurrent discussion on social protection (labour
protection) to be held at the 104th Session (2015) of the Conference, so that it can feed into
the framework within which priorities are set for future ILO action. The Worker members
supported the statement of the Employer members and the proposal to adopt the examined
draft.

The Committee approved the outcome of its discussion of the General Survey concerning
minimum wage systems, which is reproduced below and which it wishes to bring to the
attention of the Conference concerning the recurrent discussion on social protection
(labour protection) which will take place at its 104th Session (2015).

Introduction

1. The Committee on the Application of Standards welcomes the opportunity, in the
context of its examination of the General Survey on the Minimum Wage Fixing Convention
(No. 131) and Recommendation (No. 135), 1970, to discuss issues of critical importance to the
world of work. It notes in this respect that it was not possible to reflect in full in the General
Survey the detailed information contained in the reports provided by governments, and the
comments made by employers’ and workers’ organizations, and it hopes that the Office will
make this information available to constituents in an easily accessible format.

2. The Committee notes that, in accordance with the decisions taken by the ILO
Governing Body, its examination of the General Survey is being undertaken for the first time
one year before the recurrent discussion by the Conference of the corresponding strategic
objective. It welcomes this innovation and firmly hopes that the interval of one year will make
it possible for the outcome of its work to be fully taken into account in the framework of the
recurrent discussion on social protection (labour protection) to be held at the 104th Session
(2015) of the Conference.

3. As emphasized in the Preamble of Convention No. 131, minimum wage fixing is
intended to protect wage earners against unduly low wages. It gives effect to the principle, set
out in the Declaration of Philadelphia of 1944, that “labour is not a commodity”. Convention
No. 131 also provides that the price of labour cannot be determined purely and simply through
the application of the rules of supply and demand and that minimum wage is to be provided to
all employed and in need for such protection.
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4.  Minimum wage fixing also offers a means of establishing a level playing field for all
employers. Moreover, the Committee recalls that appropriate minimum wage systems
supplement and reinforce social and employment policies. Several types of measures can be
used to tackle income and labour market inequality, including policies to generate decent work
and reduce informal employment, which can be combined with other initiatives, such as wage
policies, including appropriately designed minimum wage systems to protect wage earners
against unduly low pay. The Committee also emphasizes that the protection of workers
through minimum wages requires first of all that they have a job, that pro-employment social
and economic policies, including public and private investments, are necessary, and that the
promotion of sustainable enterprises is essential for that purpose.

5. The Committee has also examined the role played by minimum wage policies in a
context of economic crisis or where fiscal consolidation policies are applied with a view to
reducing excessive public debt. It recalls that the Global Jobs Pact, adopted by the Conference
in 2009, calls for a series of measures to be taken in response to the international financial and
economic crisis that has affected certain countries since 2008. These measures within a
structural reform approach cover a large number of fields, including for instance the priority to
be given to employment protection and growth through sustainable enterprises, and the regular
adjustment of minimum wages so as to avoid a deflationary wage spiral. In this respect, the
Global Jobs Pact refers explicitly to Convention No. 131. The Oslo Declaration, adopted by
the ILO’s Ninth European Regional Meeting in 2013, which supplements the Global Jobs Pact
at the regional level, also outlines a series of measures to be taken by the ILO to assist
constituents to address social and economic crises. This includes the promotion of policies that
foster decent work and job creation through employment-friendly macroeconomic policies and
investment in the real economy; an enabling environment for enterprises; appropriate
strategies to enhance competitiveness and sustainable development while respecting
fundamental principles and rights at work, as well as strategies that improve job quality and
close the gender wage gap.

The essential principles of Convention No. 131 and Recommendation No. 135

6. Convention No. 131 and Recommendation No. 135 set out a number of essential
principles, while offering flexibility to member States in their implementation.

7. The first of these principles is the full consultation and, insofar as possible, direct
participation, on a basis of equality, of the social partners at all stages of the establishment and
operation of minimum wage systems. To be effective, such consultations have to be carried
out in a context of open social dialogue and held before decisions are taken by the public
authorities, and employers’ and workers’ organizations need to have access in advance to
relevant information as a basis for formulating their views.

8. Secondly, national minimum wage systems have to cover “all groups of wage
earners whose terms of employment are such that coverage would be appropriate”. While the
determination of the protected groups of wage earners is the responsibility of the competent
national authorities, in agreement with the employers’ and workers’ organizations concerned,
or at least after they have been fully consulted, exclusions should be kept to a minimum, as
called for by Recommendation No. 135, particularly in relation to vulnerable categories of
workers, such as domestic workers. Moreover, according to Article 1, paragraph 3, of
Convention No. 131, exclusions can only be made in — and by the time of — the first article 22
report, not later on.

9. Thirdly, compliance with the principle of equal remuneration for work of equal
value, as set out in the Preamble to the ILO Constitution, must be ensured when determining
the coverage of minimum wage systems, particularly where different minimum wages are set
by sector or by occupational category. For that purpose, the objective evaluation of jobs is
essential to prevent any indirect discrimination against women as a result of their over-
representation in certain categories of jobs. It is also important to avoid wage discrimination
against migrant workers and workers with disabilities.

10. There is a link between the implementation of the principle of equal remuneration
for work of equal value and the provisions adopted in a number of member States, where
reduced minimum wages are applicable to young workers below a certain age with a view to
facilitating their entry into the labour market. In other countries, such differences have been
abolished or limited in scope in the framework of policies to combat discrimination on
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grounds of age. In this regard, the Committee considers that it is essential to avoid wage
differentiation which is not based on objective valid reasons, such as educational objectives,
work experience or skills. The same considerations apply in cases where different minimum
wage rates are in force for apprentices and trainee workers.

11. Fourthly, Convention No. 131 provides that, in determining and periodically
adjusting minimum wage rates, the elements to be taken into consideration include, on the one
hand, the needs of workers and their families and, on the other, economic factors. The
maintenance of an appropriate balance between these two sets of considerations is crucial to
ensuring the operation of a minimum wage system adapted to the national context which
ensures both effective protection for workers and the development of sustainable enterprises,
as well as the proper application in practice. The precise criteria set out in the Convention,
such as the cost of living and levels of productivity, are of great importance in this respect, but
are not exhaustive.

12. Fifthly, Convention No. 131 requires the adoption of appropriate measures to
ensure the effective application of the provisions on minimum wages, and Recommendation
No. 135 sets out a series of complementary measures for that purpose. These measures include
labour inspection services with sufficient capacities and powers to carry out their duties, as
provided for in the Labour Inspection Convention, 1947 (No. 81), provisions enabling workers
to recover amounts due to them, while being protected against victimization, and adequate
sanctions for infringements of the relevant provisions. Employers’ and workers’ organizations
also have an important role to play in this regard. Incentive measures to encourage compliance
with minimum wages can also contribute to these efforts, while reducing the risk of the
expansion of the informal economy.

Flexibility of the instruments examined

13. Far from seeking to impose a single model on all ILO member States, Convention
No. 131 is based on the idea that effective and sustainable minimum wage systems need to
reflect the specific circumstances of the different countries and correspond to their level of
economic and social development. For that reason, it offers member States some flexibility in
the implementation of the principles that it establishes. Accordingly, it does not